
EXHIBIT "A"
TO DENSITY BONUS HOUSING AGREEMENT 


EXHIBIT "B"
TO DENSITY BONUS HOUSING AGREEMENT


Map showing Property and its location
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EXHIBIT "C"
TO DENSITY BONUS HOUSING AGREEMENT

Health and Safety Code Sections 50052.5, 50053, 50079.5, 50105, and 50093

[Attached]


CALIFORNIA HEALTH AND SAFETY CODE SECTIONS:

50052.5. (a) For any owner-occupied housing that receives assistance prior to January 1, 1991, and a condition of that assistance is compliance with this section, "affordable housing cost" with respect to lower income households may not exceed 25 percent of gross income.

(b) For any owner-occupied housing that receives assistance on or after January 1, 1991, and a condition of that assistance is compliance with this section, "affordable housing cost" may not exceed the following:

(1) For extremely low households the product of 30 percent times 30 percent of the area median income adjusted for family size appropriate for the unit.

(2) For very low income households the product of 30 percent times 50 percent of the area median income adjusted for family size appropriate for the unit.

(3) For lower income households whose gross incomes exceed the maximum income for very low income households and do not exceed 70 percent of the area median income adjusted for family size, the product of 30 percent times 70 percent of the area median income adjusted for family size appropriate for the unit. In addition, for any lower income household that has a gross income that equals or exceeds 70 percent of the area median income adjusted for family size, it shall be optional for any state or local funding agency to require that affordable housing cost not exceed 30 percent of the gross income of the household.

(4) For moderate-income households, affordable housing cost shall not be less than 28 percent of the gross income of the household, nor exceed the product of 35 percent times 110 percent of area median income adjusted for family size appropriate for the unit. In addition, for any moderate-income household that has a gross income that exceeds 110 percent of the area median income adjusted for family size, it shall be optional for any state or local funding agency to require that affordable housing cost not exceed 35 percent of the gross income of the household.

(c) The department shall, by regulation, adopt criteria defining, and providing for determination of, gross income, adjustments for family size appropriate to the unit, and housing cost for purposes of determining affordable housing cost under this section. These regulations may provide alternative criteria, where necessary to be consistent with pertinent federal statutes and regulations governing federally assisted housing. The agency may, by regulation, adopt alternative criteria, and pursuant to subdivision (f) of Section 50462, alternative percentages of income may be adopted for agency-assisted housing development.

(d) With respect to moderate- and lower income households who are tenants of rental housing developments and members or shareholders of cooperative housing developments, or limited equity cooperatives "affordable housing cost" has the same meaning as affordable rent, as defined in Section 50053.


(e) Regulations of the department shall also include a method for determining the maximum construction cost, mortgage loan, or sales price that will make housing available to an income group at affordable housing cost.

(f) For purposes of this section, "area median income" shall mean area median income as published by the department pursuant to Section 50093.

(g) For purposes of this section, "moderate income household" shall have the same meaning as "persons and families of moderate income" as defined in Section 50093.

(h) For purposes of this section, and provided there are no pertinent federal statutes applicable to a project or program, "adjusted for family size appropriate to the unit" shall mean for a household of one person in the case of a studio unit, two persons in the case of a one-bedroom unit, three persons in the case of a two-bedroom unit, four persons in the case of a three-bedroom unit, and five persons in the case of a four-bedroom unit.

50053. (a) For any rental housing development that receives assistance prior to January 1, 1991, and a condition of that assistance is compliance with this section, "affordable rent" with respect to lower income households shall not exceed the percentage of the gross income of the occupant person or household established by regulation of the department that shall not be less than 15 percent of gross income nor exceed 25 percent of gross income.

(b) For any rental housing development that receives assistance on or after January 1, 1991, and a condition of that assistance is compliance with this section, "affordable rent," including a reasonable utility allowance, shall not exceed:

(1) For extremely low income households the product of 30 percent times 30 percent of the area median income adjusted for family size appropriate for the unit.

(2) For very low income households, the product of 30 percent times 50 percent of the area median income adjusted for family size appropriate for the unit.

(3) For lower income households whose gross incomes exceed the maximum income for very low income households, the product of 30 percent times 60 percent of the area median income adjusted for family size appropriate for the unit. In addition, for those lower income households with gross incomes that exceed 60 percent of the area median income adjusted for family size, it shall be optional for any state or local funding agency to require that affordable rent be established at a level not to exceed 30 percent of gross income of the household.

(4) For moderate-income households, the product of 30 percent times 110 percent of the area median income adjusted for family size appropriate for the unit. In addition, for those moderate-income households whose gross incomes exceed 110 percent of the area median income adjusted for family size, it shall be optional for any state or local funding agency to require that affordable rent be established at a level not to exceed 30 percent of gross income of the household.

(c) The department's regulation shall permit alternative percentages of income for agency- assisted rental and cooperative housing developments pursuant to regulations adopted under subdivision (f) of Section 50462. The department shall, by regulation, adopt criteria defining and providing for determination of gross income, adjustments for family size appropriate to the unit, and rent for purposes of this section. These regulations may provide alternative criteria, where necessary, to be consistent with pertinent federal statutes and regulations governing federally assisted rental and cooperative housing. The agency may, by regulation, adopt alternative criteria, and pursuant to subdivision (f) of Section 50462, alternative percentages of income may be adopted for agency-assisted housing developments. For purposes of this section, "area median income," "adjustments for family size appropriate to the unit," and "moderate-income household" shall have the same meaning as provided in Section 50052.5.

50079.5. (a) "Lower income households" means persons and families whose income does not exceed the qualifying limits for lower income families as established and amended from time to time pursuant to Section 8 of the United States Housing Act of 1937. The limits shall be published by the department in the California Code of Regulations as soon as possible after adoption by the Secretary of Housing and Urban Development. In the event the federal standards are discontinued, the department shall, by regulation, establish income limits for lower income households for all geographic areas of the state at 80 percent of area median income, adjusted for family size and revised annually.

(b) "Lower income households" includes very low income households, as defined in Section 50105, and extremely low income households, as defined in Section 50106. The addition of this subdivision does not constitute a change in, but is declaratory of, existing law.

(c) As used in this section, "area median income" means the median family income of a geographic area of the state.

50105. (a) "Very low income households" means persons and families whose incomes do not exceed the qualifying limits for very low income families as established and amended from time to time pursuant to Section 8 of the United States Housing Act of 1937. These qualifying limits shall be published by the department in the California Code of Regulations as soon as possible after adoption by the Secretary of Housing and Urban Development. In the event the federal standards are discontinued, the department shall, by regulation, establish income limits for very low income households for all geographic areas of the state at 50 percent of area median income, adjusted for family size and revised annually.

(b) "Very low income households" includes extremely low income households, as defined in Section 50106. The addition of this subdivision does not constitute a change in, but is declaratory of, existing law.

(c) As used in this section, "area median income" means the median family income of a geographic area of the state.

50093. "Persons and families of low or moderate income" means persons and families whose income does not exceed 120 percent of area median income, adjusted for family size by the

department in accordance with adjustment factors adopted and amended from time to time by the United States Department of Housing and Urban Development pursuant to Section 8 of the United States Housing Act of 1937. However, the agency and the department jointly, or either acting with the concurrence of the Secretary of the Business, Consumer Services and Housing, may permit the agency to use higher income limitations in designated geographic areas of the state, upon a determination that 120 percent of the median income in the particular geographic area is too low to qualify a substantial number of persons and families of low or moderate income who can afford rental or home purchase of housing financed pursuant to Part 3 (commencing with Section 50900) without subsidy.

"Persons and families of low or moderate income" includes very low income households, as defined in Section 50105, extremely low income households, as defined in Section 50106, and lower income households as defined in Section 50079.5, and includes persons and families of extremely low income, persons and families of very low income, persons and families of low income, persons and families of moderate income, and middle-income families. As used in this division:

(a) "Persons and families of low income" or "persons of low income" means persons or families who are eligible for financial assistance specifically provided by a governmental agency for the benefit of occupants of housing financed pursuant to this division.

(b) "Persons and families of moderate income" or "middle-income families" means persons and families of low or moderate income whose income exceeds the income limit for lower income households.

(c) "Persons and families of median income" means persons and families whose income does not exceed the area median income, as adjusted by the department for family size in accordance with adjustment factors adopted and amended from time to time by the United States Department of Housing and Urban Development pursuant to Section 8 of the United States Housing Act of 1937.

As used in this section, "area median income" means the median family income of a geographic area of the state, as annually estimated by the United States Department of Housing and Urban Development pursuant to Section 8 of the United States Housing Act of 1937. In the event these federal determinations of area median income are discontinued, the department shall establish and publish as regulations income limits for persons and families of median income for all geographic areas of the state at 100 percent of area median income, and for persons and families of low or moderate income for all geographic areas of the state at 120 percent of area median income. These income limits shall be adjusted for family size and shall be revised annually.

For purposes of this section, the department shall file, with the Office of Administrative Law, any changes in area median income and income limits determined by the United States Department of Housing and Urban Development, together with any consequent changes in other derivative income limits determined by the department pursuant to this section. These filings shall not be subject to Article 5 (commencing with Section 11346) or Article 6 (commencing
with Section 11349) of Chapter 3.5 of Part 1 of Division 3 of Title 2 of the Government Code, but shall be effective upon filing with the Office of Administrative Law and shall be published as soon as possible in the California Regulatory Code Supplement and the California Code of Regulations.

The department shall establish and publish a general definition of income, including inclusions, exclusions, and allowances, for qualifying persons under the income limits of this section and Sections 50079.5, 50105, and 50106 to be used where no other federal or state definitions of income apply. This definition need not be established by regulation.

Nothing in this division shall prevent the agency or the department from adopting separate family size adjustment factors or programmatic definitions of income to qualify households, persons, and families for programs of the agency or department, as the case may be.




EXHIBIT "D-2"
TO DENSITY BONUS HOUSING AGREEMENT


(Low Income)

Affordable Housing Covenant [Attached]


	RECORDING REQUESTED BY AND WHEN RECORDED MAIL TO:

	City of Escondido
201 North Broadway Escondido, CA 92025-2798
Attention: Director of Community Development



Exempt From Recording Fee Pursuant to Government Code Sections 6103 and 27383


AFFORDABLE HOUSING COVENANT
(Low Income)

THIS AFFORDABLE HOUSING COVENANT (this "Covenant") is made as of 	, 20  (the "Date of this Covenant"), by 	 (the "Homeowner") in favor of the CITY OF ESCONDIDO, a California municipal corporation (together with its successors and assigns, the "City"). Homeowner and City are hereafter periodically referred to collectively as the "parties" and individually as a "party."

R E C I T A L S

A. Homeowner   has   purchased   a [single family home /townhome /condominium] located   at  _______	, Escondido, California, as such real property is more particularly described in Attachment "1" attached hereto and incorporated herein by this reference (the "Affordable Unit"). The Affordable Unit is part of a ___________ (__) unit residential community known as "________" (the "Project").

B. Pursuant to the Density Bonus Housing Agreement between the City and _____________ (the "Owner") entered into on or about 	 (the "Density Bonus Agreement"), the Owner is required to transfer certain of the homes in the Project to families which qualify as "Low Income Households", at an "Affordable Housing Cost for Low Income Households." The Density Bonus Agreement is a public record and is available for inspection and copying at the office of the City Clerk of City located at 201 North Broadway, Escondido, California 92025-2798.

C. The Affordable Unit has been designated by the Owner as one of the Units that is to be sold to a Low Income Qualified Purchaser at an Affordable Housing Cost.

D. Homeowner has represented to the Owner and the City that Homeowner and Homeowner's household intend to reside in the Affordable Unit as the Homeowner's principal residence at all times during the Homeowner's ownership of the Affordable Unit, that they will not rent the Affordable Unit to others, and that they are a Low Income Household.

E. Homeowner has acknowledged and understands that the Affordable Unit must remain subject to the affordability restrictions set forth in this Covenant for the duration of the Affordability Period set forth herein. In addition, Homeowner recognizes the special nature
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of the terms and conditions affecting the purchase of the Affordable Unit and freely and voluntarily accepts the terms and conditions, including, without limitation, restrictions that may affect the marketability and resale price of the Affordable Unit.

F. Pursuant to the State Density Bonus Law and Density Bonus Agreement, City shall have the ability to enforce the affordability restrictions set forth herein because Owner's ability to develop the Project was conditioned thereon.

G. It is the intent of the parties that Homeowner's fee interest in the Affordable Unit shall be subject to this Covenant and that the terms hereof shall be binding on Homeowner and Homeowner's successors in interest in the Affordable Unit for the Affordability Period.

A G R E E M E N T

NOW, THEREFORE, based upon the foregoing Recitals, which are incorporated to this Covenant by this reference, for good and valuable consideration, the parties agree as follows:

1. DEFINITIONS AND EXHIBITS.

1.1 Definitions. In addition to the terms that may be defined elsewhere in this Covenant, the following terms when used in this Covenant shall be defined as follows:

1.1.1 "Adjusted for family size appropriate to the unit" means a household of one person in the case of a studio unit, a household of two persons in the case of a one-bedroom unit, a household of three persons in the case of a two-bedroom unit and a household of four persons in the case of a three-bedroom unit .

1.1.2 "Affordability Period" means that period of time commencing upon the Date of this Covenant and terminating on 	, 20 . This date has been calculated as the balance remaining of the fifty five  (55) year period for which the Affordable Unit is restricted for use and occupancy by a Low Income Household as provided in the Density Bonus Agreement.

1.1.3 "Affordable Housing Cost" means for a Low Income Household that purchase price which would result in an annual Monthly Housing Cost (as defined below) authorized pursuant to Health and Safety Code Section 50052.5 as it exists on the Effective Date, a copy of which is attached as Exhibit "C" to the Density Bonus Agreement, which shall not exceed the product of thirty percent (30%) times seventy percent (70%) of the Median Income adjusted for family size appropriate to the unit or, at the City’s election, thirty percent (30%) of the gross income of the Household if the gross income of the Household exceeds seventy percent (70%) of Median Income adjusted for family size appropriate to the unit. Affordable Housing Cost for the Affordable Unit that is the subject of this Covenant shall be calculated as of the date of the sale or resale of such Affordable Unit. Attachment “8” to this Covenant includes an example of the calculation of Affordable Housing Cost.

1.1.4 "Affordable Housing Deed of Trust" means that certain deed of trust, substantially in the form attached hereto as Attachment "6", executed by Homeowner which encumbers the Affordable Unit and secures the obligations of Homeowner and his or her successors and assigns as provided in the Reimbursement Agreement.

1.1.5 "Affordable Housing Option Agreement" and "Option Agreement" means an agreement substantially in the form attached hereto as Attachment "5" that provides an option to purchase in favor of the City as provided in Section 7, which option shall be exercisable in the event that the Homeowner is in breach of the Homeowner's obligations in this Covenant.





assigns.



his designee.






1.1.6 
"Affordable Unit" means the real property described in Recital A.

1.1.7 "City" means the City of Escondido, and the City's successors and

1.1.8 [bookmark: _Hlk148618437]"City Attorney" means the City Attorney for the City of Escondido.

1.1.9 "City Manager" means the City Manager for the City of Escondido or

1.1.10 "County" means the County of San Diego, California.

1.1.11 "Covenant" means this Affordable Housing Covenant.

1.1.12 “Date of this Covenant” means the date in the first paragraph of this Covenant, or, if no date is listed, the last date of the signatures below.
1.1.13 "Default" means the failure of a party to perform any action or

covenant required by this Covenant within the time periods provided herein following notice and opportunity to cure.

1.1.14 "Density Bonus Agreement" means the agreement referenced in Recital B of this Covenant.

1.1.15 "Effective Date" means the date the City Council of City approved the Density Bonus Agreement.

1.1.16 "First Lien" means the lien of a primary Lender which secures the obligations of the Homeowner to repay amounts owed to the Lender.

1.1.17 "Homeowner" means the person or persons set forth in the first paragraph of this Covenant, and his, her or their permitted successors and assigns.

1.1.18 "Home Office" means a separate area or room in the Affordable Unit used for business purposes and claimed as a business expense pursuant to federal and state income tax laws. Any room used for business purposes shall not reduce the number of bedrooms that are required to be within the Affordable Unit pursuant to the Density Bonus Agreement.

1.1.19 "Household" means all persons residing in the Affordable Unit.

1.1.20 "Housing Regulations" means the regulations published from time to time by the California Department of Housing and Community Development pursuant to Health and Safety Code Section 50093, as they exist as of the Effective Date.

1.1.21 "Income Verification Materials" means those materials specified in Sections 4.2.1 and 4.2.2 of this Covenant used to verify the income of a proposed purchaser of the Affordable Unit.

1.1.22 "Lender" means a lender making a purchase money loan to the Homeowner for the purchase of the Affordable Unit.

1.1.22 [bookmark: 1.1.22_"Low_Income_Household"_means_a_Ho]"Low Income Household" means a Household whose income does not exceed the qualifying limits for lower income households pursuant to Health and Safety Code Section 50079.5 as such statute exists on the Effective Date of the Density Bonus Agreement, which is those households earning eighty percent (80%) or less of Median Income, adjusted for family size. The income level of a Household shall be determined in accordance with the Housing Regulations,

1.1.23 "Median Income" means the San Diego County, California area median income, as established by the United States Department of Housing and Urban Development, and as published periodically by the State of California Department of Housing and Community Development. Upon request by Homeowner, City shall provide to Homeowner the amount of the Median Income.

1.1.24 [bookmark: 1.1.24_"Monthly_Housing_Cost"_shall_incl]"Monthly Housing Cost" shall include all of the following associated with the Affordable Unit, estimated or known as of the date of the proposed sale of the Affordable Unit: (i) principal and interest payments on a mortgage loan not exceeding the prevailing conventional home mortgage lending rates applied by any reputable institutional home mortgage lender, or the lending rates of any government-subsidized or special mortgage program for which a Qualified Purchaser qualifies and has obtained a first trust deed loan for the acquisition of the Affordable Unit; (ii) property taxes and assessments including Community Facilities District (CFD) fees, if applicable; (iii) the cost of fire and casualty insurance covering replacement value of property improvements to the extent not covered by the homeowner’s association ; (iv) Affordable Unit maintenance and repair costs to the extent not covered by the homeowner’s association ; (v) homeowner's association fees; (vi) a reasonable utility allowance. Monthly Housing Cost of a purchaser shall be the monthly average of estimated costs for the next twelve (12) months as determined by the City; and (vii) purchase price down payment, subject to verification by the City Housing Manager.

1.1.25 [bookmark: 1.1.25_"Notice_of_Intent_to_Transfer"_me]"Notice of Intent to Transfer" means the Notice of Intent to Transfer substantially in the form attached hereto as Attachment "2".

1.1.26 "Owner" means ______________, and it’s permitted successors and assigns.

1.1.27 [bookmark: 1.1.27_"Permitted_Transfer"_means_any_Tr]"Permitted Transfer" means any Transfer which is permitted pursuant to Section 4 hereof.

1.1.28 [bookmark: 1.1.28_"Permitted_Transferee"_means_a_Tr]"Permitted Transferee" means a Transferee from the Homeowner who acquires ownership of the Affordable Unit in full compliance with Section 4 hereof.

1.1.29 [bookmark: 1.1.29_"Permitted_Transferee_Assignment_]"Permitted Transferee Assignment and Assumption Agreement" means the assignment and assumption agreement to be executed by any Permitted Transferee and Homeowner assigning this Covenant, the Reimbursement Agreement, Affordable Housing Option Agreement, and Affordable Housing Deed of Trust from Homeowner to the Permitted Transferee for benefit of City, substantially in the form of Attachment "7".

1.1.30 [bookmark: 1.1.30_"Prohibited_Transfer"_means_any_T]"Prohibited Transfer" means any Transfer which is not permitted pursuant to Section 4 hereof.

1.1.31 [bookmark: 1.1.31_"Project"_means_that_certain_hous]"Project" means that certain housing development more particularly described in Recital A of this Covenant and the Density Bonus Agreement.

1.1.32 [bookmark: 1.1.32_"Qualified_Purchaser"_means_a_Low]"Qualified Purchaser" means a Low Income Household who complies with all income verification requirements in the Density Bonus Agreement and this Covenant, and earns eighty percent (80%) or less of the Median Income, adjusted for family size, to be determined in accordance with the Housing Regulations.

1.1.33 [bookmark: 1.1.33_"Reimbursement_Agreement"_means_t]"Reimbursement Agreement" means the Reimbursement Agreement to be executed by the Homeowner in favor of the City, substantially in the form attached hereto as Attachment "4".

1.1.34 [bookmark: 1.1.34_"Request_for_Notice"_means_the_Re]"Request for Notice" means the Request for Notice under Civil Code Section 2924 b attached hereto as Attachment "3".

1.1.35 [bookmark: 1.1.35_"State_Density_Bonus_Law"_means_G]"State Density Bonus Law" means Government Code Sections 65915-65918 as they exist on the Effective Date.

1.1.36 [bookmark: 1.1.36_"Transfer"_shall_mean_any_sale,_a]"Transfer" shall mean any sale, assignment, conveyance, lease, or transfer, voluntary or involuntary, of any interest in the Affordable Unit. Without limiting the generality of the foregoing, Transfer shall include (i) a transfer by devise, inheritance or intestacy; (ii) the creation of a life estate; (iii) the creation of a joint tenancy interest; (iv) a gift of all or any portion of the Affordable Unit; or (v) any voluntary conveyance of the Affordable Unit.

1.1.37 [bookmark: 1.1.37_"Transferee"_shall_mean_any_natur]"Transferee" shall mean any natural person or persons who obtains ownership rights in the Affordable Unit pursuant to a Transfer.

1.1.38 [bookmark: 1.1.38_"Unit"_means_a_residential_unit_w][bookmark: _bookmark0]"Unit" means a residential unit within the Project.

1.2 Attachments. The following documents are attached to, and by this reference made a part of, this Covenant:

Attachment 1 – Legal Description of Affordable Unit Attachment 2 – Notice of Intent to Transfer Attachment 3 – Request for Notice
Attachment 4 – Reimbursement Agreement Attachment 5 – Affordable Housing Option and Resale Agreement 
Attachment 6 – Affordable Housing Deed of Trust
Attachment 7 – Permitted Transferee Assignment and Assumption Agreement
Attachment 8 – Example of Calculation of Affordable Housing Cost

2. COVENANT REGARDING USE AND SALE OF UNIT. For the Affordability Period, the Affordable Unit shall be owned and occupied as the principal residence of a Low Income Household. Homeowner covenants and agrees that, during the Affordability Period, each subsequent Transfer of the Affordable Unit by the then-Homeowner shall be to a Low Income Household at a purchase price that does not exceed the Affordable Housing Cost. Homeowner further covenants and agrees that, during the Affordability Period, Homeowner shall abide by and be bound by all the obligations of Homeowner set forth in this Covenant.

HOMEOWNER, AND EACH SUCCESSOR, HEIR OR ASSIGN OF HOMEOWNER, UNDERSTANDS THAT THE DETERMINATION OF THE AFFORDABLE HOUSING COST CAN BE MADE ONLY AT THE TIME OF A PROPOSED SALE OR OTHER TRANSFER OF THE AFFORDABLE UNIT, TAKING INTO CONSIDERATION PREVAILING INTEREST RATES, THE OFFERED TERMS OF SALE, THE ECONOMIC CIRCUMSTANCES OF THE PROPOSED PURCHASER AND OTHER FACTORS THAT CANNOT BE ACCURATELY PREDICTED, AND THAT THE TRANSFER PRICE PERMITTED HEREUNDER MAY BE LESS THAN THE FAIR MARKET VALUE OF THE SAME OR OTHER SIMILAR REAL PROPERTY WHICH IS NOT ENCUMBERED BY THIS COVENANT. HOMEOWNER, AND EACH SUCCESSOR, HEIR OR ASSIGN OF HOMEOWNER, FURTHER ACKNOWLEDGES THAT AT ALL TIMES IN SETTING THE TRANSFER PRICE, THE PRIMARY OBJECTIVE OF THE CITY AND THIS COVENANT IS TO PROVIDE HOUSING TO LOW INCOME HOUSEHOLDS AT AN AFFORDABLE HOUSING COST.


Homeowner's Initials

3. HOMEOWNER'S REPRESENTATIONS AND WARRANTIES AS TO
[bookmark: _bookmark1]THE SALE OF THE UNIT TO HOMEOWNER. Homeowner represents and warrants to the City and Owner that the financial and other information which Homeowner has provided to the City with respect to Homeowner's income and the purchase price of the Affordable Unit was true and correct at the time such information was provided, and remains true and correct as of the date of this Covenant.

4. TRANSFERS OF THE UNIT.

4.1 Permitted and Prohibited Transfers. The following Transfers, made in compliance with the terms and conditions of this Covenant, shall constitute "Permitted Transfers": (i) a Transfer to a surviving joint tenant or other permitted co-Homeowner of the Affordable Unit by devise, descent, or operation of law on the death of a Homeowner; (ii) a Transfer to a spouse as a result of marriage such that the spouses become co-Homeowners of the Affordable Unit; (iii) a Transfer by decree of dissolution, legal separation agreement, or from an incidental property settlement by which the spouse becomes a Homeowner of the Affordable Unit, provided that in each case the transferee spouse occupies or will occupy the Affordable Unit and the Household still qualifies as a Low Income Household; (iv) a Transfer to an inter vivos trust in which Homeowner is and remains the beneficiary and occupant of the Affordable Unit; (v) a Transfer to the Lender holding the First Lien on the Affordable Unit to secure the financing of the purchase of the Affordable Unit that complies with the terms and conditions of this Covenant; and (vi) a Transfer to a Low Income Household at Affordable Housing Cost. A Transfer that is not a Permitted Transfer specified above is a "Prohibited Transfer." The occurrence of a Prohibited Transfer is a Default under this Covenant.

4.2 Procedure to Verify a Proposed Transfer. During the Affordability Period, Homeowner shall not permit a Transfer of the Affordable Unit, or any interest therein, except with the express written consent of the City, which consent shall be given only if the Transfer is a Permitted Transfer and in strict compliance with the provisions of this Section 4.

4.2.1 Proposed Sale of Affordable Unit. During the Affordability Period, in the event that Homeowner decides to sell or otherwise receive consideration for a Transfer of the Affordable Unit, the Transfer shall be serviced through an escrow pursuant to a purchase and sale agreement. Upon City's request, Homeowner shall deliver to City a copy of the preliminary title report for the Transfer of the Affordable Unit. Homeowner shall also comply with all of the following set forth in Subsection (a)-(h) below in connection with said sale or other Transfer for consideration; provided, however, income verification shall not be required for inter-spousal transfers:

(a) Notice to City. The Homeowner shall deliver to City no later than thirty (30) days prior to the close of escrow the Notice of Intent to Transfer. The Notice of Intent to Transfer shall identify the proposed Transferee, shall certify that, to the best knowledge of the Homeowner, the Transferee is a Low Income Household (if, in fact, the Income Verification Materials support the conclusion that the proposed Transferee is a Low Income Household), and shall certify that the sale price is no more than the Affordable Housing Cost. Homeowner shall include copies of the purchase and sale agreement between Homeowner and the proposed Transferee for the Affordable Unit, the grant deed or other document that is proposed to be used to effectuate the Transfer, copies of the Income Verification Materials and all other material documents related to the proposed Transfer.

(b) Sale of Affordable Units. The sale price of the Affordable Unit shall not exceed the Affordable Housing Cost. So that City may verify the amount is not more than the Affordable Housing Cost, Homeowner shall provide written notice to City of the sale price of each Affordable Unit prior to offering for sale the Affordable Unit. City verification

shall be provided within fifteen (15) business days of City's receipt of Homeowner's written notice of the proposed sale price. Owner shall sell the Affordable Unit only to the proposed Transferee who qualifies as a Qualified Purchaser. Homeowner shall not convey title to the Affordable Unit to a Household that does not qualify as a Low Income Household and Homeowner shall not convey fee title to the Affordable Unit to a Low Income Household at a price that exceeds the Affordable Housing Cost.

(c) Income Verification. The proposed Transferee shall provide and certify, for the purpose of City approval, the following information: the Social Security Number (if available) of the proposed Transferee; copies of the federal and state income tax returns if filed by the proposed Transferee for the prior two (2) calendar years; copies (if available) of the two most current wage earning statements of the proposed Transferee; a certification as to the income and family size of the proposed Transferee; the purchase price the proposed Transferee intends to pay for the Affordable Unit; and any other information that City may reasonably require to verify the income of the proposed Transferee. The proposed Transferee shall also provide, for the purpose of City approval, the following: (A) an agreement by the proposed Transferee to assume the obligations of an owner of the Affordable Unit as set forth in the Affordable Housing Covenant in such form as the City may request, and (B) a written statement signed by the proposed Transferee (in a form reasonably acceptable to City Attorney) that authorizes City to inspect, use, and rely on the information provided by the proposed Transferee, and waiving and releasing any right or claim that said proposed Transferee might otherwise have in the absence of such written authorization to maintain the privacy or confidentiality of such information. The information, statements, agreements, and other documents that a proposed Transferee is required to provide pursuant to this subsection (c) are collectively the "Income Verification Materials." Homeowner shall have the obligation to collect and compile all Income Verification Materials from the proposed Transferee of the Affordable Unit.

(d) City Verification. Homeowner shall not sell or otherwise convey fee title to the Affordable Unit to the proposed Transferee until such time as City has determined (i) the proposed Transferee intends to occupy the Affordable Unit as a principal residence; (ii) the proposed Transferee is a Low Income Household; (iii) the purchase price of the Affordable Unit does not exceed the Affordable Housing Cost; (iv) the proposed Transferee and City have executed in a recordable form (where appropriate) any instruments necessary to effectuate the agreement by the proposed Transferee to be bound by the obligations set forth in this Covenant, the Affordable Housing Deed of Trust, the Affordable Housing Option Agreement, and the Reimbursement Agreement; and (v) the proposed conveyance will not otherwise violate the terms and conditions of this Covenant. Homeowner shall cooperate with and reasonably assist City with its determination of the matters set forth in clauses (i)-(v) above. Homeowner shall have the obligation to deliver to City all Income Verification Materials for the proposed Transferee of the Affordable Unit no later than thirty (30) days prior to the close of escrow. City shall respond to a request from Homeowner for verification of the matters in clauses (i)-(v) above by written notice, which shall be delivered to Homeowner within thirty (30) calendar days of City's receipt of all Income Verification Materials for the proposed Transferee of the Affordable Unit. If City is unable to verify the prospective Transferee's income as provided herein, then the prospective Transferee's income shall be deemed to exceed the maximum allowable income limit for a Low Income Household. In the event that City

determines a proposed conveyance would violate this Covenant, City shall specify the reason for said violation. If the proposed violation is not corrected to the satisfaction of City within thirty (30) days after the date of the notice specifying the violation, or within such further time as the City determines in its sole and absolute discretion is necessary to correct the proposed violation, Homeowner shall not convey title to the proposed Transferee. The City may apply to a court of competent jurisdiction for injunctive relief or specific performance of this Agreement, for a declaration that the proposed conveyance is void, or for any such other relief as may be appropriate.

(e) Agreement to Assume the Obligations of the Covenant. The grant deed or other document effectuating the conveyance of the Affordable Unit shall include for the duration of the Affordability Period the following: (A) references to the Affordable Housing Covenant and the obligation of the Qualified Purchaser to be bound by all the obligations set forth in the Affordable Housing Covenant, (B) references to the Affordable Housing Deed of Trust, the Affordable Housing Option Agreement, and the Reimbursement Agreement (all as defined in the Affordable Housing Covenant), and (C) a covenant that will require the Qualified Purchaser, and any successor or assign, to include in any document transferring any interest in the Affordable Unit a reference to the Affordable Housing Covenant, the Affordable Housing Deed of Trust, the Affordable Housing Option Agreement, the Reimbursement Agreement, and the obligation of the Transferee to be bound by the obligations set forth in the Affordable Housing Covenant, the Affordable Housing Deed of Trust, the Affordable Housing Option Agreement and the Reimbursement Agreement.

(f) The City's Title Policy. The City shall receive a title policy, in an amount to be determined by City, insuring the Affordable Housing Deed of Trust as a monetary lien of second priority, subordinate in priority among monetary liens only to the monetary lien of any First Lien recorded at the time of sale, which First Lien shall secure an amount not in excess of the then Affordable Housing Cost of the Affordable Unit. Notwithstanding the foregoing provisions of this Subsection, in the event of a transfer to a spouse in a dissolution proceeding, the City shall not require a new title policy, nor shall the City require reimbursement for its costs.

(g) Certificates from Parties. The Homeowner and proposed Transferee each shall certify in writing, in a form acceptable to the City, that the Transfer shall be closed in accordance with, and only with, the terms of the purchase and sale agreement and other documents submitted to and approved by the City, and that all consideration delivered by the proposed Transferee to Homeowner has been fully disclosed to the City. The written certificate shall also include a provision that in the event a Transfer is made in violation of the terms of this Covenant or false or misleading statements are made in any documents or certificate submitted to the City for its approval of the Transfer, the City shall have, in addition to any other rights and remedies available, the right to order that the Transfer shall not occur, and the right to file an action at law or in equity to make the parties terminate and/or rescind the sales contract and/or declare the sale void notwithstanding the fact that the Transfer may have closed and become final as between Homeowner and the Transferee.

(h) Upon the close of the escrow for the proposed Transfer, the Transferor and the Transferee, as applicable, shall provide the City with a copy of the final

purchase and sale agreement, settlement statement, escrow instructions, all certificates required by this Section 4, and any other documents which the City may reasonably request.

4.2.2 Proposed Transfer Other Than By Sale. During the Affordability Period, in the event that a Transfer of the Affordable Unit or any interest therein will be accomplished by means other than by sale or receipt by Homeowner of consideration, Homeowner (or Homeowner's lawfully designated representative in the event of the death of Homeowner) shall comply with all of the following set forth in Subsections (a)-(d) below in connection with said Transfer so that City can determine whether said Transfer is a Permitted Transfer:

(a) Notice to City. Homeowner shall deliver to City no later than thirty (30) days prior to the date of Transfer (such as the close of an escrow or closing of an estate) the Notice of Intent to Transfer. The Notice of Intent to Transfer shall identify the proposed Transferee, shall specify the reason(s) for the proposed Transfer, and shall certify that, to the best of Homeowner's knowledge, the proposed Transfer is a Permitted Transfer authorized in clauses (i) – (iv) of Section 4.1 of this Covenant (if, in fact, evidence supports the conclusion that the proposed Transfer is a Permitted Transfer). Homeowner (or Homeowner's lawfully designated representative in the event of the death of Homeowner) shall include copies of all documents that support a conclusion that the proposed Transfer is a Permitted Transfer.

(b) Income Verification. Homeowner (or Homeowner's lawfully designated representative in the event of the death of Homeowner) shall deliver or cause to be delivered to City no later than thirty (30) days prior to the date of Transfer the following information: the Social Security Number(s) (if available) of the proposed Transferee if the proposed Transferee is a natural person or persons; copies of the federal and state income tax returns if filed by the proposed Transferee for the prior two (2) calendar years if the proposed Transferee is a natural person or persons; copies (if available) of the two most current wage earning statements of proposed Transferee if a natural person or persons; a certification as to the income and family size of the proposed Transferee if a proposed Transferee(s) is/are natural persons; and any other information that city may reasonably require to verify the income of the proposed Transferee. Homeowner shall also deliver, for the purpose of City approval, the following: (A) an agreement by the proposed Transferee to assume the obligations of an owner of the Affordable Unit as set forth in this Covenant in such form as the City may request, and
(B) a written statement signed by the proposed Transferee (in a form reasonably acceptable to the City Attorney) that authorize City to inspect, use, and rely on the information provided by the proposed Transferee, and waiving and releasing any right or claim that such proposed Transferee might otherwise have in the absence of such written authorization to maintain the privacy or confidentiality of such information. The information, statements, agreements, and other documents that a proposed Transferee is required to provide pursuant to this subsection (b) are collectively the "Income Verification Materials." Homeowner shall have the obligation to collect and compile all Income Verification Materials from the proposed Transferee of the Affordable Unit.

(c) City Verification. Homeowner shall not convey fee title to the Affordable Unit to the proposed Transferee until such time as City has determined (i) the proposed Transferee intends to occupy the Affordable Unit as a principal residence; (ii) the

proposed Transfer is a Permitted Transfer; (iii) the proposed Transferee and City have executed in a recordable form (where appropriate) any instruments necessary to effectuate the agreement by the proposed Transferee to be bound by the obligations set forth in this Covenant, the Affordable Housing Deed of Trust, the Affordable Housing Option Agreement, and the Reimbursement Agreement; and (iv) the proposed conveyance will not otherwise violate the terms and conditions of this Covenant. Homeowner shall cooperate with and reasonably assist City with its determination of the matters set forth in clauses (i)-(iv) above. Homeowner shall have the obligation to deliver to City all Income Verification Materials for the proposed Transferee of the Affordable Unit no later than thirty (30) days prior to the close of escrow. City shall respond to a request from Homeowner for verification of the matters in clauses (i)-(iv) above by written notice, which shall be delivered to Homeowner within thirty (30) calendar days of City's receipt of all Income Verification Materials for the proposed Transferee of the Affordable Unit. If City is unable to verify the prospective Transferee's income as provided herein, then the prospective Transferee's income shall be deemed to exceed the maximum allowable income limit for a Low Income Household. In the event that City determines a proposed conveyance would violate this Covenant, City shall specify the reason for said violation. If the proposed violation is not corrected to the satisfaction of City within thirty
(30) days after the date of the notice specifying the violation, or within such further time as the City determines in its sole and absolute discretion is necessary to correct the proposed violation, Homeowner shall not convey title to the proposed Transferee. The City may apply to a court of competent jurisdiction for injunctive relief or specific performance of this Agreement, for a declaration that the proposed conveyance is void, or for any such other relief as may be appropriate.

(d) Agreement to Assume the Obligations of the Covenant. The grant deed or other document effectuating the conveyance of the Affordable Unit shall include for the duration of the Affordability Period the following: (A) references to the Affordable Housing Covenant and the obligation of the Qualified Purchaser to be bound by all the obligations set forth in the Affordable Housing Covenant, (B) references to the Affordable Housing Deed of Trust, the Affordable Housing Option Agreement, and the Reimbursement Agreement (all as defined in the Affordable Housing Covenant), and (C) a covenant that will require the Qualified Purchaser, and any successor or assign, to include in any document transferring any interest in the Affordable Unit a reference to the Affordable Housing Covenant, the Affordable Housing Deed of Trust, the Affordable Housing Option Agreement, the Reimbursement Agreement, and the obligation of the Transferee to be bound by the obligations set forth in the Affordable Housing Covenant, the Affordable Housing Deed of Trust, the Affordable Housing Option Agreement and the Reimbursement Agreement.

(e) [bookmark: (e)_Transfer_By_Gift,_Devise,_Inheritanc]Transfer By Gift, Devise, Inheritance Or Intestacy. In the event of a Transfer by gift, devise, inheritance, or intestacy, which would result in the Transfer of the Affordable Unit to a person or persons who are not eligible to occupy the unit in accordance with the terms of this Covenant, the Transferee shall have one hundred eighty (180) days or such longer period that may be required by any applicable law, within which to transfer the Affordable Unit to a Permitted Transferee for no more than the Affordable Housing Cost in accordance with the provisions of this Section 4. In the event the Transferee fails to transfer the Affordable Unit to a Permitted Transferee within one hundred eight (180) days (or such longer period as may be required by any applicable law) of acquiring title to the Affordable Unit, the

Transferee shall be deemed to be in Default under the terms of this Covenant and City may, in addition to any other rights and remedies it may have pursuant to this Covenant or at law and in equity, exercise its option to purchase the Affordable Unit pursuant to the terms of the Option Agreement.

4.3 Financings on Transfer. This Section 4 shall not prohibit the encumbering of title for the sole purpose of securing financing of the purchase price of the Affordable Unit upon a Transfer thereof; however, any such financing shall be for the Homeowner and (i) must be a First Lien, (ii) must not be in excess of the Affordable Housing Cost of the Affordable Unit as of date of approval for the financing, (iii) must be in compliance with this Covenant and the Affordable Housing Deed of Trust, and (iv) shall be subordinate to this Covenant.

4.4 Execution and Recording of Documents.

(a) Upon City's determination that the proposed Transfer is a Permitted Transfer in accordance with Section 4 of this Covenant, City shall acknowledge and deliver to the Permitted Transferee the Permitted Transferee Assignment and Assumption Agreement in recordable form. The Permitted Transferee and Homeowner shall thereafter execute the Permitted Transferee Assignment and Assumption Agreement. At the time of Transfer, such as the close of escrow or closing of an estate, the Permitted Transferee shall record or cause to be recorded in the Official Records for San Diego County the Permitted Transferee Assignment and Assumption Agreement. The Permitted Transferee, upon completion of the Transfer, shall deliver to City a conformed copy of the recorded Permitted Transferee Assignment and Assumption Agreement, and shall deliver to City the fully executed original(s).

(b) Notwithstanding the provisions in Section 4.4(a) above, in the event that City determines, in its reasonable discretion, that any of the Attachments to this Covenant must be executed by a Permitted Transferee (and City, if appropriate) in order to preserve the affordability covenants and rights of the City and obligations of the owner of the Affordable Unit, then the Permitted Transferee (and City, if appropriate) shall execute originals of any said Attachment or Attachments to this Covenant in lieu of an assignment and assumption of said Attachment pursuant to Section 4.4(a) above. By way of explanation of the foregoing, City may require in its reasonable discretion that a Permitted Transferee shall execute a new Affordable Housing Option Agreement, Reimbursement Agreement, and Affordable Housing Deed of Trust, in lieu of having the Permitted Transferee assume said Attachments that were executed by Homeowner. In the event that City requires the Permitted Transferee to execute any Attachment or Attachments pursuant to this subsection (b), Permitted Transferee (and City, if appropriate) shall execute the same prior to the time of Transfer, such as the close of escrow or closing of an estate, and the Permitted Transferee shall record or cause to be recorded any of said Attachments that are in recordable form. The Permitted Transferee, upon completion of the Transfer, shall deliver to City the originally executed copies, and conformed copies of any said Attachments recorded.

4.5 Qualified Purchaser Marketing and Orientation. City may provide or cause to be provided to the Permitted Transferee an in-person, informational session that shall explain, in plain and simple language, the resale restrictions and other provisions of the

Affordable Housing Covenant that affect the marketability of the Affordable Unit. City shall have the right to charge Homeowner or Permitted Transferee of the Affordable Unit, or both, a reasonable fee for costs incurred in connection with the informational session. City may record or cause to be recorded each informational session by videotape or other means, which recording shall clearly show the attendance of the Permitted Transferee. Upon completion of the informational session, City shall cause the Permitted Transferee to execute an agreement, in a form approved by the City Attorney, acknowledging the Permitted Transferee's attendance of the informational session and providing for the Permitted Transferee's waiver and release of Homeowner and City from any claim or cause of action related to the restrictions on the marketability of the Affordable Unit, provided that the Permitted Transferee represents that he or she understands the restrictions on marketability.

4.6 Equity Share; Damages for Prohibited Transfer. In the event that the Prohibited Transfer involves a sale or resale of the Affordable Unit for an amount greater than the Affordable Housing Cost and City seeks monetary damages for the Prohibited Transfer, the City shall have the right to demand of Homeowner, to the maximum extent permitted by law, to pay to City the amount by which the purchase price exceeds the Affordable Housing Cost, taking into account that Homeowner may retain the value of any permanent improvements to the Affordable Unit (such as remodeling, alterations and fixtures as evidenced by copies of paid receipts, photographs of completed work, and City permits if required) paid by Homeowner, down payment made by Homeowner, and Homeowner's proportionate share of appreciation (if any). For purposes of this Section 4.6, the "City's initial subsidy" shall be an amount equal to the fair market value of the Affordable Unit at the time of the last Permitted Transfer (not taking into account of the restrictions set forth in this Covenant) minus the actual sale price of the Affordable Unit at the time of the last Permitted Transfer, plus any amount of down payment or mortgage assistance that City may have provided to Homeowner for the purchase of the Affordable Unit. Upon a Prohibited Transfer involving a sale or resale of the Affordable Unit, City shall recover its proportionate share of appreciation, which shall be the amount equal to the ratio of the "City's initial subsidy" to the sale or resale price of the Affordable Unit at the time of the Prohibited Transfer. Nothing herein shall be deemed to limit City's remedy for such a Prohibited Transfer to seeking monetary damages, and City shall be entitled to pursue any other equitable remedy permitted by law, including specific performance or injunctive relief or the exercise of the option pursuant to the Affordable Housing Option Agreement.

HOMEOWNER AGREES THAT THE AMOUNT SET FORTH IN THIS SECTION 4.6 (THE "EQUITY SHARING AMOUNT") CONSTITUTES A REASONABLE AND FAIR APPLICATION OF THE EQUITY SHARING PROTECTIONS THAT HAVE BEEN ESTABLISHED BY THE STATE DENSITY BONUS LAW (GOVERNMENT CODE SECTION 65915(c)), AS THOSE PROTECTIONS ARE ADAPTED TO THE AFFORDABLE UNIT HERE RESERVED FOR A LOW INCOME HOUSEHOLD. HOMEOWNER FURTHER AGREES THAT THE EQUITY SHARING AMOUNT IS A REASONABLE APPROXIMATION OF THE ACTUAL DAMAGES THAT CITY WOULD SUFFER DUE TO THE DEFAULTS BY HOMEOWNER SET FORTH IN THIS SECTION 4.6, CONSIDERING ALL OF THE CIRCUMSTANCES EXISTING ON THE DATE OF THIS COVENANT, INCLUDING THE RELATIONSHIP OF THE EQUITY SHARING AMOUNT TO THE RANGE OF HARM  TO  CITY,  AND  THE  ACCOMPLISHMENT  OF  CITY'S  PURPOSE  OF

ASSISTING IN THE PROVISION OF AFFORDABLE HOUSING TO LOW INCOME HOUSEHOLDS THAT REASONABLY COULD BE ANTICIPATED. THE EQUITY SHARING AMOUNT SET FORTH IN THIS SECTION 4.6 SHALL BE THE SOLE DAMAGES REMEDIES FOR THE DEFAULTS SET FORTH IN THIS SECTION 4.6, BUT NOTHING IN THIS SECTION 4.6 SHALL BE INTERPRETED TO LIMIT CITY'S REMEDY FOR SUCH DEFAULT TO THE EQUITY SHARING AMOUNT. IN PLACING ITS INITIALS HEREIN BELOW, HOMEOWNER SPECIFICALLY CONFIRMS THE ACCURACY OF THE STATEMENTS MADE ABOVE AND THE FACT THAT HOMEOWNER HAS BEEN REPRESENTED BY COUNSEL OR HAS HAD THE OPPORTUNITY TO BE REPRESENTED BY COUNSEL TO EXPLAIN THE CONSEQUENCES OF THE EQUITY SHARING PROVISION AT OR PRIOR TO THE TIME HOMEOWNER EXECUTED THIS COVENANT.

HOMEOWNER'S INITIALS:



4.7 Successive Affordable Transfers. The provisions in this Section 4 shall apply to every successive Permitted Transfer during the Affordability Period. Upon completion of a Permitted Transfer, the Permitted Transferee shall constitute the "Homeowner" under this Covenant and shall be subject to and required to comply with all of the terms and conditions of this Covenant.

5. ENCUMBRANCES.

5.1 Subordination. This Covenant shall have priority over all monetary liens and encumbrances for the Affordability Period. However, the Affordable Housing Deed of Trust, the Affordable Housing Option Agreement, and the Reimbursement Agreement may be subordinated to any First Lien on the Affordable Unit that secures the payment of a principal amount that is not in excess, as of the date of approval for said financing, of the Affordable Housing Cost of the Affordable Unit. The City shall execute a written instrument for the subordination of its rights under the Affordable Housing Deed of Trust, the Affordable Housing Option Agreement and the Reimbursement Agreement in the form approved by the City Attorney as may reasonably be requested by the Lender. The City's agreement to so subordinate its rights is subject to agreement in writing by the Lender providing the City the following rights:

(a) Upon the occurrence of a Default under any of the First Lien documents, the holder of the First Lien shall promptly notify the City of the occurrence of such Default, which notification shall be provided to the City contemporaneously with the delivery to Homeowner of any notice of Default under any of the First Lien documents; and

(b) The City shall have the right, during the cure periods which apply to the Homeowner pursuant to the First Lien documents and any cure period which may apply to the City under applicable law, to cure the Homeowner's Default relative to the First Lien; and

(c) After a Default on any of the First Lien documents but prior to a foreclosure sale or deed in lieu assignment of the Affordable Unit, the City shall have

the right to take title to the Affordable Unit and cure the Default relative to the First Lien documents, without the holder of the First Lien exercising any right it might otherwise have to accelerate the obligations secured by the First Lien by reason of such title transfer, so long as the City promptly cures any such Default upon taking title to the Affordable Unit; and

5.2 Request for Notice of Default. The City may cause a Request for Notice to be recorded on the Affordable Unit subsequent to the recordation of the First Lien deed of trust or mortgage requesting a statutory notice of Default as set forth in California Civil Code Section 2924 b.

5.3 Further Encumbrances Prohibited. Homeowner shall not record or cause or permit the recordation of any deed of trust, mortgage, lien or other instrument creating a security interest in or to the Affordable Unit (a "Further Encumbrance") other than this Covenant, the First Lien, the Affordable Housing Deed of Trust, and the Affordable Housing Option Agreement (and any assignment and assumption of the foregoing approved by the City pursuant to this Covenant).

6. REIMBURSEMENT AGREEMENT. Homeowner covenants and agrees to pay timely any and all amounts due and payable on the obligations secured by the First Lien. City shall have the right to make payments to cure a Default or delinquency of any obligation secured by the First Lien pursuant to the Reimbursement Agreement, which provides that the Homeowner reimburse the City for any payments made by City to cure such Default or delinquency, together with any costs incurred by City in making such payments, including costs of staff time and interest on the sums advanced by City at the current rate received by City on the investment of City's general fund or at the maximum allowable interest rate pursuant to law, whichever is less. Homeowner shall secure its obligations under the Reimbursement Agreement by the Affordable Housing Deed of Trust. In addition to any other right City may have under this Covenant, at law or in equity, City shall have the right pursuant to the terms and conditions of the Affordable Housing Deed of Trust to collect payment made pursuant to the Reimbursement Agreement on behalf of Homeowner for Homeowner's Default.

7. OPTION TO ACQUIRE UNIT UPON DEFAULT OF OBLIGATIONS
UNDER THIS COVENANT. City shall have an option to purchase the Affordable Unit pursuant to the Option Agreement in the event that the Homeowner is in Default of any of his or her or their obligations under this Covenant.

8. USES. Homeowner covenants and agrees to devote, use, and maintain the Affordable Unit in accordance with this Covenant. All uses conducted on the Affordable Unit, including, without limitation, all activities undertaken by the Homeowner pursuant to this Covenant, shall conform to all applicable provisions of federal, state, and local laws, including the Escondido Municipal Code, and the recorded documents pertaining to and running with the Affordable Unit.

9. MAINTENANCE OF UNIT. Homeowner shall maintain the Affordable Unit in a manner consistent with community standards which will uphold the value of the Affordable Unit, in accordance with the Escondido Municipal Code. Homeowner also shall comply with all applicable federal, state and local laws.

10. OCCUPANCY STANDARDS. The Affordable Unit shall be used as the principal residence of Homeowner and Homeowner's family and for no other purpose. Homeowner may have a Home Office so long as the Affordable Unit is Homeowner's and Homeowner's family's principle residence. Homeowner shall not enter into an agreement for the rental, lease, or sublease of the Affordable Unit, and Homeowner shall not otherwise rent, lease, or sublease the Affordable Unit. The maximum number of persons permitted to occupy the Affordable Unit shall not exceed the occupancy permitted pursuant to the general requirements of the United States Department of Housing and Urban Development in effect on the Effective Date of the Density Bonus Agreement, which is two persons per bedroom, plus one person (e.g., for a two bedroom unit the maximum number of persons residing in the unit can be five). The minimum occupancy standard permitted for a two-bedroom unit is one person per bedroom. Homeowner shall, commencing upon the first anniversary of the date of this Covenant first set forth above and on each succeeding anniversary thereafter, submit to the City an affidavit of occupancy in a form provided by the City. The City may grant a temporary waiver of the above requirements for good cause, in the City's sole and absolute discretion.

11. EFFECT OF VIOLATION OF THE TERMS AND PROVISIONS OF THIS COVENANT.

11.1 Covenants Run with the Land. This Covenant is designed to create equitable servitudes and covenants running with the Affordable Unit, in accordance with the provisions of Civil Code Section 1468, and the State Density Bonus Law and Chapter 2-3 of the Escondido Zoning Code. The covenants, conditions, restrictions, reservations, equitable servitudes, liens and charges set forth herein shall run with the Affordable Unit and shall be binding upon all persons having any right, title or interest in the leasehold interest in the Affordable Unit, or any part thereof, their heirs, successive owners and assigns; shall inure to the benefit of the City and its successors and assigns, shall be binding upon Homeowner, and its successors and assigns; and may be enforced by City and its successors and assigns. Homeowner hereby declares its understanding and intent that the burden of the covenants set forth herein touch and concern the land and that the Homeowner's interest in the Affordable Unit is rendered less valuable thereby. Homeowner hereby further declares its understanding and intent that the benefit of such covenants touch and concern the land by enhancing and increasing the enjoyment and use of the Affordable Unit by Homeowner, and by furthering public purposes for City.

In amplification and not in restriction of the provisions hereinabove, it is intended and agreed that City is deemed a beneficiary of the agreements and covenants provided herein both for and in its own right and also for the purposes of protecting the interests of the community. All covenants without regard to technical classification or designation shall be binding for the benefit of City and such covenants shall run in favor of City for the entire period during which such covenants shall be in force and effect, without regard to whether City is or remains an owner of any land or interest therein to which such covenants relate. However, all such covenants and restrictions shall be deemed to run in favor of all real property owned by the City which real property shall be deemed the benefited property of such covenants. Furthermore, all of the covenants, conditions, and restrictions contained herein shall also constitute easements in gross running in favor of the City. City shall have the right, in the event of any breach of any such agreement or covenant, to exercise all the rights and remedies, and to maintain any action at

law or suit in equity or other proper proceedings to enforce the curing of such breach of agreement or covenant.

11.2 Notice of Default. Failure or delay by Homeowner to perform any term or provision of this Covenant which is not cured within thirty (30) days after receipt of notice from the City constitutes a Default under this Covenant; provided, however, if such Default is of the nature requiring more than thirty (30) days to cure, Homeowner may avoid Default hereunder by immediately commencing to cure within such thirty (30) day period, and thereafter diligently pursuing such cure to completion within sixty (60) days after the expiration of the initial thirty
(30) day period, for a total of ninety (90) days. Failure or delay in giving notice by the City shall not constitute a waiver of any Default, nor shall it change the time of Default.

11.3 City's Remedies. Upon the declaration of a Default, the City may (i) apply to a court of competent jurisdiction for specific performance, for an injunction prohibiting any act or omission in violation of this Covenant, or for any such other relief as may be appropriate, (ii) exercise the City's rights under this Covenant and the Affordable Housing Deed of Trust, including, without limitation, foreclosure of the Affordable Unit, (iii) exercise the City's rights under the Affordable Housing Option Agreement, and (iv) pursue such other rights and remedies permitted under this Covenant and by applicable law.

11.4 Prohibited Transfers Void. Any attempt by the Homeowner to make a Prohibited Transfer of title to or any interest in the Affordable Unit in violation of this Covenant shall be void and subject to rescission, specific performance, or any other right or remedy available at law or in equity.

12. INDEMNIFICATION. Homeowner shall defend (with counsel of City's choosing), indemnify and hold harmless the City and its officers, officials, agents, employees, representatives, and volunteers from and against any loss, liability, claim, or judgment relating in any manner to the Homeowner's use of the Affordable Unit or Homeowner's violation of this Covenant. The Homeowner shall remain fully obligated for the payment of taxes, liens and assessments related to the Affordable Unit. There shall be no reduction in taxes for Homeowner, nor any transfer of responsibility to the City to make such payments, by virtue of this Covenant.

13. INSURANCE. Homeowner shall maintain or cause the homeowners association for the Project to maintain, during the term of this Covenant, an all-risk property insurance policy insuring the Affordable Unit in an amount equal to the full replacement value of the structures and improvements for the Affordable Unit. The policy shall contain a statement of obligation on behalf of the carrier to notify the City of any material change, cancellation or termination of coverage at least thirty (30) days in advance of the effective date of such material change, cancellation or termination. Homeowner shall transmit a copy of the certificate of insurance to the City within thirty (30) days of acquiring title to the Affordable Unit, and Homeowner shall annually transmit to the City a copy of the certificate of insurance, signed by an authorized agent of the insurance carrier setting forth the general provisions of coverage. Any certificate of insurance must be in a form, content and with companies approved by the City.

14. TIME OF THE ESSENCE. Time is of the essence with respect to all provisions of this Covenant in which a definite time for performance is specified; provided, however, that

the foregoing shall not be construed to limit or deprive a party of the benefits of any grace or cure period provided for in this Covenant.

15. NO WAIVER. No waiver of any provision or consent to any action under this Covenant shall constitute a waiver of any other provision or consent to any other action, whether or not similar. No waiver or consent shall constitute a continuing waiver or consent or commit a party to provide a waiver in the future except to the extent specifically set forth in writing. Any waiver given by a party shall be null and void if the party requesting such waiver has not provided a full and complete disclosure of all material facts relevant to the waiver requested.

16. FURTHER ASSURANCES. Homeowner shall execute any further documents consistent with the terms of this Covenant, including documents in recordable form, as the City shall from time to time find necessary or appropriate to effectuate its purposes in entering into this Covenant.

17. GOVERNING LAW. Homeowner hereby agrees to comply with all ordinances, rules and regulations of the City. Nothing in this Covenant is intended to be, nor shall it be deemed to be, a waiver of any City ordinance, rule or regulation. This Covenant shall be governed by the laws of the State of California without regard to conflict of law principles. Any legal action brought under this Covenant must be instituted in the Superior Court of the County of San Diego, State of California, or in the Federal District Court in the Central District of California.

18. AMENDMENT OF COVENANT. No modification, rescission, waiver, release or amendment of any provision of this Covenant shall be made except by a written agreement executed by Homeowner and the City.

19. CITY MAY ASSIGN. The City may, at its option, assign its rights hereunder without obtaining the consent of the Homeowner.

20. HOMEOWNER ASSIGNMENT PROHIBITED. In no event shall Homeowner assign or transfer all or any portion of the Affordable Unit or any portion of this Covenant without the prior express written consent of the City, which consent shall be given by the City only in the event that the City determines the Transfer fully complies with Section 4. This section shall not affect or diminish the City's right to assign all or any portion of its rights hereunder.

21. NOTICES. As used in this Agreement, "notice" includes, but is not limited to, the communication of notice, request, demand, approval, statement, report, acceptance, consent, waiver, appointment or other communication required or permitted hereunder. All notices shall be in writing and shall be considered given either: (i) when delivered in person to the recipient named below; or (ii) on the date of delivery shown on the return receipt, after deposit in the United States mail in a sealed envelope as either registered or certified mail with return receipt requested, and postage and postal charges prepaid, and addressed to the recipient named below; or (iii) two (2) days after deposit in the United States mail in a sealed envelope, first class mail and postage prepaid, and addressed to the recipient named below; or (iv) one (1) day after deposit with a known and reliable next-day document delivery service (such as FedEx), charges

prepaid and delivery scheduled next-day to the recipient named below, provided that the sending party receives a confirmation of delivery from the delivery service provider; or (v) the first business day following the date of transmittal of any facsimile, provided confirmation of successful transmittal is retained by the sending Party. Unless otherwise provided in writing, all notices hereunder shall be addressed as follows:

To Homeowner:





To City:

City of Escondido
201 North Broadway Escondido, CA 92025-2798
Attention: Director of Community Development & Housing Manager
Email: 

With copy to:

Business Name
Business Address, Suite # 
City, State Zipcode
Attn: Owner Name 
Email: 

Either party may change its address for notice by giving written notice thereof to the other party.

22. ATTORNEYS' FEES AND COSTS. If any party to this Covenant institutes any action, suit, counterclaim, appeal or arbitration for any relief against another party, declaratory or otherwise (collectively an "Action"), to enforce the terms hereof or to declare rights hereunder or with respect to any inaccuracies or material omissions in connection with any of the covenants, representations or warranties on the part of the other party to this Agreement, then the prevailing party in such Action, whether by arbitration or final judgment, shall be entitled to have and recover of and from the other party all costs and expenses of the Action, including reasonable attorneys' fees (provided, however, that the attorneys’ fees awarded pursuant to this Section shall not exceed the hourly rate paid by City for legal services multiplied by the reasonable number of hours spent by the prevailing Party in the conduct of the litigation) and costs incurred in bringing and prosecuting such Action and/or enforcing any judgment, order, ruling or award (collectively, a "Decision") granted therein, all of which shall be deemed to have accrued on the commencement of such Action and shall be paid whether or not such Action is prosecuted to a Decision. Any Decision entered in such Action shall contain a specific provision providing for the recovery of attorneys' fees and costs incurred in enforcing such Decision. A

court or arbitrator shall fix the amount of reasonable attorneys' fees and costs upon the request of either party, in accordance with the terms of this Section. Any judgment or order entered in any final judgment shall contain a specific provision providing for the recovery of all costs and expenses of suit, including reasonable attorneys' fees and expert fees and costs (collectively "Costs") incurred in enforcing, perfecting and executing such judgment. For the purposes of this Section, Costs shall include, without limitation, in addition to Costs incurred in prosecution or defense of the underlying action, reasonable attorneys' fees, costs, expenses and expert fees and costs incurred in the following: (a) post judgment motions and collection actions; (b) contempt proceedings; (c) garnishment, levy, debtor and third party examinations; (d) discovery; (e) bankruptcy litigation; and (f) appeals of any order or judgment. For the purposes of this Agreement the term "prevailing party" shall have the meaning set forth in the California Code of Civil Procedure Section 1032(a)(4).

23. ENTIRE AGREEMENT. This Covenant, its Attachments, and the Density Bonus Agreement constitute the entire understanding and agreement of the parties. This Covenant integrates all of the terms and conditions mentioned herein or incidental thereto, and supersedes all prior negotiations, discussions and previous agreements between the City and the Homeowner concerning all or any part of the subject matter of this Covenant.

24. SEVERABILITY. So long as the material bargain of the parties may be preserved, any provision of this Covenant that is deemed to be illegal, invalid or unenforceable by an arbitrator or court of competent jurisdiction shall be ineffective to the extent of the invalidity or unenforceability of such provision and shall be deemed stricken from this Covenant. Any stricken provision shall not affect the legality, enforceability or validity of the remainder of this Covenant. If any provision or part thereof of this Covenant is stricken in accordance with the provisions of this Section, then the stricken provision shall be replaced, to the extent possible, with a legal, enforceable and valid provision that is as similar in tenor and intent to the stricken provision as is legally possible. Any such invalidity or unenforceability of any provision in any jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.

25. CITY MANAGER AUTHORIZATION. The City Manager or authorized designee is authorized to execute on behalf of City this Covenant, and shall have the authority to execute on behalf of City any further documents necessary or appropriate to effectuate the City's purposes in entering into this Covenant.

26. COUNTERPARTS. This Covenant may be executed in two or more separate counterparts, each of which, when so executed, shall be deemed to be an original. Such counterparts shall, together, constitute and shall be one and the same instrument. This Covenant shall not be effective until the execution and delivery by the parties of at least one set of counterparts. The parties hereunder authorize each other to detach and combine original signature pages and consolidate them into a single identical original. Any one of such completely executed counterparts shall be sufficient proof of this Covenant.

27. COMPUTATION OF DAYS. Unless otherwise specified in this Agreement or any Exhibit attached hereto, use of the term "days" shall mean calendar days. For purposes of this Agreement and all Exhibits attached hereto, "business days" shall mean every day of the week that City Hall of the City is open for business to the general public.

28. EXHIBITS. Each of the Attachments referenced in this Covenant and attached hereto is incorporated into this Covenant by this reference as though fully set forth in this Section.

[Signatures on next page]

IN WITNESS WHEREOF, the parties have executed this Covenant as of the date set forth above.

"HOMEOWNER"




Printed Name: 	




Printed Name: 	



"CITY"

CITY OF ESCONDIDO,
a California municipal corporation

By: 	 Its: 	


APPROVED AS TO FORM:
OFFICE OF THE CITY ATTORNEY
MICHAEL R. MCGUINNESS, CITY ATTORNEY

BY: __________________________


Dare DeLano, Assistant City Attorney

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



ATTACHMENT "1" TO AFFORDABLE HOUSING COVENANT LEGAL DESCRIPTION OF AFFORDABLE UNIT
[Attached]

[REPLACE THIS PAGE WITH LEGAL DESCRIPTION OF LOW INCOME AFFORDABLE UNIT, ONCE KNOWN AND TO BE SOLD]

ATTACHMENT "2" TO AFFORDABLE HOUSING COVENANT

NOTICE OF INTENT TO TRANSFER (360 FUSION APARTMENTS)

NOTICE OF INTENT TO TRANSFER MUST BE DELIVERED TO THE CITY OF ESCONDIDO PRIOR TO PROCEEDING WITH ANY TRANSFER OF THE PROPERTY.
From: 		 ("Homeowner") To:	City of Escondido
201 North Broadway 
Escondido, CA 92025-2798
Attn: Director of Community Development

Re:			(Homeowner's street address) Escondido, California (the "Affordable Unit")

Circle appropriate words: Homeowner desires to [sell, convey, transfer by inheritance or devise, lease, gift, otherwise transfer] the Affordable Unit.

Proposed Transferee:	 Ages of Proposed Transferee:	 Gross Income of Proposed Transferee:	 Household Size of Proposed Transferee:	 Proposed Transfer Price:	
If Proposed Transfer is not by sale, specify reason(s) for Proposed Transfer (e.g., Transfer as a Result of Marriage):	

If the City has a program to help locate a Low Income purchaser, does the Homeowner want the City to help look for a Low Income purchaser to buy the Unit?

Yes: 		No: 	

Date 				 Signature of Homeowner

(	) 	 daytime telephone number of Homeowner

ATTACHMENT "3" TO AFFORDABLE HOUSING COVENANT


	RECORDING REQUESTED BY AND WHEN RECORDED MAIL TO:

	City of Escondido
201 North Broadway 
Escondido, CA 92025-2798
Attention:	Director of Community
Development


SPACE ABOVE THIS LINE FOR RECORDER'S USE ONLY

Exempt from recording fees pursuant to
Government Code §27383

Request for Notice Under Civil Code Section 2924b

In accordance with Section 2924b of the California Civil Code, request is hereby made that a copy of any Notice of Default and a copy of any Notice of Sale under the Deed of Trust recorded as instrument No. 	 on 	, 200 , in Book   , Page    , Official Records of San Diego County, California, and describing land therein as

See Sub-Attachment "A" attached hereto

executed by 		, as Trustor, in which 			 is named as Beneficiary, and 	, as Trustee, be
mailed to CITY OF ESCONDIDO, at 201 North Broadway, Escondido, California 92025-2798, Attention: Director of Community Development

NOTICE: A COPY OF ANY NOTICE OF DEFAULT AND OF ANY NOTICE OF SALE WILL BE SENT ONLY TO THE ADDRESS CONTAINED THIS RECORDED REQUEST. IF YOUR ADDRESS CHANGES, A NEW REQUEST MUST BE RECORDED.

CITY OF ESCONDIDO



By:	 Name:	 Its:  City Manager

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



SUB-ATTACHMENT "A" TO ATTACHMENT "3" LEGAL DESCRIPTION
(Attached)

[REPLACE THIS PAGE WITH LEGAL DESCRIPTION OF LOW INCOME AFFORDABLE UNIT, ONCE KNOWN AND TO BE SOLD]

ATTACHMENT "4" TO AFFORDABLE HOUSING COVENANT REIMBURSEMENT AGREEMENT
THIS REIMBURSEMENT AGREEMENT, dated as of 	, 	,
(the "Reimbursement Agreement"), is hereby entered into by and between the CITY OF ESCONDIDO, a California municipal corporation (the "City"), and 	 (the "Homeowner"). Homeowner and City are hereafter periodically referred to collectively as the "parties" and individually as a "party."

RECITALS

A. The  Homeowner  is  purchasing  a  [single family home/ townhome/condominium]  located  at _______	, Escondido, California (the "Affordable Unit"). The Affordable Unit is more particularly described in Attachment "1" (incorporated herein by this reference) to that certain Affordable Housing Covenant (defined below).

B. On or about even date as this Reimbursement Agreement, City and Homeowner have executed and recorded that certain Affordable Housing Covenant, recorded as Instrument No. 		 in the Official Records of San Diego County, California (the "Covenant"), which requires for a 	 ( ) year period commencing 	 [DATE TO BE DETERMINED IN ACCORDANCE WITH THE DENSITY BONUS AGREEMENT'S PROVISIONS ON THE "TOTAL AFFORDABILITY PERIOD"] that
the Affordable Unit be sold only to Low Income Households at an Affordable Housing Cost, which may result in purchase prices which are substantially less than the current fair market value of a similarly unrestricted unit. Unless expressly defined in this Reimbursement Agreement, all capitalized terms herein shall have the same meanings set forth in the Covenant.

C. The Homeowner is obtaining a purchase money loan (the "Loan") from a private lender (the "Lender") for a portion of the costs of acquisition of the Affordable Unit, which loan shall be secured by a First Lien (as defined in the Covenant) against the Affordable Unit. A description of the Loan is set forth in Sub-Attachment "A" hereto, which is incorporated herein.

D. The Homeowner may Transfer his, her or their interests in the Affordable Unit to a Permitted Transferee who may in turn obtain a First Lien purchase money loan from an institutional lender for a portion of the Affordable Housing Cost for the acquisition of the Affordable Unit. This subsequent lender and loan are also hereinafter referred to as the "Lender" and the "Loan".

E. Pursuant to the Covenant, the City has the right to acquire the Affordable Unit in the event, among other things, that it becomes subject to a foreclosure proceeding, and the City has the right to make payments to cure a Default or delinquency on the Loan.

F. The right to make payments to cure a Default or delinquency on the Loan will be of benefit to the City by allowing the City to prevent the foreclosure of the Affordable Unit.

G. The City's right to make payments to cure a Default or delinquency on the Loan will also be of benefit to the Homeowner, by allowing the Homeowner to retain ownership of the Affordable Unit and to avoid foreclosure.

H. The City desires to obtain the authority to make payments to cure a Default or delinquency on the Loan, on the condition that the Homeowner agrees to reimburse the City for any payments made to cure a Default or delinquency on the Loan and any costs incurred in making such payments, including but not limited to the cost of staff time and interest on the sums advanced by City at the current rate received by City on the investment of City's general fund or at the maximum allowable interest rate pursuant to law, whichever is less. The Homeowner understands and acknowledges that the City would not make payments to cure a Loan Default or delinquency but for the Homeowner's agreement to make such reimbursements to the City, as provided herein.

AGREEMENT

NOW, THEREFORE, based upon the foregoing Recitals, which are incorporated to the Reimbursement Agreement by this reference, and in consideration of the mutual covenants herein contained, it is agreed by and between the parties hereto as follows:

1. [bookmark: 1._Cure_of_Loan_Default._The_City_hereby]Cure of Loan Default. The City hereby has the right, but not the obligation, to make payments to the Lender to fully or partially cure any Default or delinquency in payments of the Loan.

2. [bookmark: 2._Reimbursement_Obligation_of_Homeowner]Reimbursement Obligation of Homeowner. Homeowner shall reimburse the City for any and all payments made by the City to fully or partially cure any Default or delinquency in payments of the Loan and for any costs incurred by the City in making such payments, including but not limited to the cost of staff time and interest on the sums advanced by City at the current rate received by City on the investment of City's general fund or at the maximum allowable interest rate pursuant to law, whichever is less. Such payments shall be delivered to City within thirty (30) days after written demand is made therefor from the City to the Homeowner. The City may make such written demand to the Homeowner at any time after making such payments. If such written demand is made by personal delivery to the Homeowner or to the Affordable Unit, such demand shall be deemed given immediately upon such delivery. If such written demand is made by reliable overnight delivery service (such as FedEx), such demand shall be deemed given one business day after deposit of the written demand with the overnight delivery service. If such written demand is made by registered, certified, or first class (postage prepaid) U.S. Mail, such demand shall be deemed given three (3) business days after deposit of the written demand with the U.S. Postal Service. Failure of Homeowner to timely pay City shall be a Default under this Reimbursement Agreement and Covenant.

3. [bookmark: 3._Security_for_Reimbursement._The_oblig]Security for Reimbursement. The obligation of the Homeowner to make the reimbursement payments to the City required under Section 2 shall be secured by the Affordable Housing Deed of Trust, which shall encumber the Homeowner's fee title to the Affordable Unit. Such deed of trust shall be executed by the Homeowner and shall be recorded in the Official Records of San Diego County, California, at the time Homeowner acquires title to the Affordable

Unit. The Homeowner consents to recordation of such deed of trust in the official records of San Diego County, California. The Affordable Housing Deed of Trust shall secure the performance and payment of amounts due from the Homeowner and/or his, her or their successors and assigns as provided in this Reimbursement Agreement.

4. [bookmark: 4._Notice_of_Default_and_Delinquency._Ho]Notice of Default and Delinquency. Homeowner shall deliver to the City a copy of any notice of Default or delinquency in repayment of the Loan which Homeowner receives from or on behalf of the Lender. Such notices shall be delivered to the City within five (5) days of Homeowner's receipt of such notice from the Lender.

5. [bookmark: 5._Waivers.]Waivers.

(a) [bookmark: (a)_The_Homeowner_expressly_agrees_that_]The Homeowner expressly agrees that any payment due hereunder may be extended from time to time at the City's sole and absolute discretion, and that the City may accept security in consideration for any such extension or release any security for this Reimbursement Agreement at its sole discretion, all without in any way affecting the liability of the Homeowner.

(b) [bookmark: (b)_No_extension_of_time_for_payment_of_]No extension of time for payment of the amounts due pursuant to this Reimbursement Agreement made by agreement by the City with any person now or hereafter liable for the payment of this Reimbursement Agreement shall operate to release, discharge, modify, change or affect the original liability of the Homeowner under this Reimbursement Agreement, either in whole or in part.

(c) [bookmark: (c)_The_obligations_of_the_Homeowner_und]The obligations of the Homeowner under this Reimbursement Agreement shall be absolute and the Homeowner waives any and all rights to offset, deduct or withhold any payments or charges due under this Reimbursement Agreement for any reasons whatsoever.

(d) [bookmark: (d)_The_Homeowner_waives_presentment,_de]The Homeowner waives presentment, demand, notice of protest and nonpayment, notice of Default or delinquency, notice of acceleration, notice of costs, expenses or leases or interest thereon, notice of dishonor, diligence in collection or in proceeding against any of the rights of interests in or to properties securing this Reimbursement Agreement, and the benefit of any exemption under any homestead exemption laws, if applicable.

(e) [bookmark: (e)_No_previous_waiver_and_no_failure_or]No previous waiver and no failure or delay by the City in acting with respect to the terms of this Reimbursement Agreement shall constitute a waiver of any breach, Default, or failure or condition under this Reimbursement Agreement. A waiver of any term of this Reimbursement Agreement must be made in writing and shall be limited to the express written terms of such waiver.

6. [bookmark: 6._Attorneys'_Fees_and_Costs._If_any_amo]Attorneys' Fees and Costs. If any amounts due under this Reimbursement Agreement are not paid when due, the Homeowner shall pay, in addition, all costs and expenses of collection and reasonable attorneys' fees paid or incurred in connection with the collection or enforcement of this Reimbursement Agreement, whether or not suit is filed. The Homeowner further agrees that the provisions of Section 22 of the Covenant regarding attorneys' fees and costs shall be equally applicable to this Reimbursement Agreement.

7. [bookmark: 7._Miscellaneous.]Miscellaneous.

(a) [bookmark: (a)_Term_of_Agreement._This_Reimbursemen]Term of Agreement. This Reimbursement Agreement shall take effect upon the date set forth in the first paragraph hereof and shall terminate concurrently with the termination of the Covenant.

(b) [bookmark: (b)_Successor_is_Deemed_Included_in_All_]Successor is Deemed Included in All References to Predecessor. Whenever in this Reimbursement Agreement either the Homeowner or the City is named or referred to, such reference shall be deemed to include the permitted successors or assigns thereof as prescribed in the Covenant, and all the covenants and agreements in this Reimbursement Agreement contained by or on behalf of the Homeowner or the City shall bind and inure to the benefit of the respective successors and assigns thereof whether so expressed or not.

(c) [bookmark: (c)_Amendment._No_modification,_rescissi]Amendment. No modification, rescission, waiver, release or amendment of any provision of this Reimbursement Agreement shall be made except by a written agreement executed by Homeowner and the City.

(d) [bookmark: (d)_Notices._All_notices,_certificates_o]Notices. All notices, certificates or other communications hereunder shall be sufficiently given and shall be deemed to have been received in the manner and to the addresses set forth in Section 21 of the Covenant.

(e) [bookmark: (e)_Further_Assurances_and_Corrective_In]Further Assurances and Corrective Instruments. Homeowner shall execute any further documents consistent with the terms of this Reimbursement Agreement, including documents in recordable form, as the City shall from time to time find necessary or appropriate to effectuate its purposes in entering into this Reimbursement Agreement.

(f) [bookmark: (f)_Execution_in_Counterparts._This_Reim]Execution in Counterparts. This Reimbursement Agreement may be executed in two or more separate counterparts, each of which, when so executed, shall be deemed to be an original. Such counterparts shall, together, constitute and shall be one and the same instrument. This Reimbursement Agreement shall not be effective until the execution and delivery by the parties of at least one set of counterparts. The parties hereunder authorize each other to detach and combine original signature pages and consolidate them into a single identical original. Any one of such completely executed counterparts shall be sufficient proof of this Reimbursement Agreement.

(g) [bookmark: (g)_Applicable_Law._This_Reimbursement_A]Applicable Law. This Reimbursement Agreement shall be governed by and construed in accordance with the laws of the State of California without regard to conflict of law principles.

(h) [bookmark: (h)_Captions._The_captions_or_headings_i]Captions. The captions or headings in this Reimbursement Agreement are for convenience only and in no way define, limit or describe the scope or intent of any provisions of this Reimbursement Agreement.

(i) [bookmark: (i)_Definition_of_Terms._Terms_not_other]Definition of Terms. Terms not otherwise defined in this Reimbursement Agreement are defined and shall have the same meaning set forth in the Covenant.

(j) [bookmark: (j)_City_Manager_Authorization._The_City]City Manager Authorization. The City Manager or authorized designee is authorized to execute on behalf of City this Reimbursement Agreement, and shall have the

authority to execute on behalf of City any further documents necessary or appropriate to effectuate the City's purposes in entering into this Reimbursement Agreement.

(k) [bookmark: (k)_Time_of_the_Essence._Time_is_of_the_]Time of the Essence. Time is of the essence with respect to all provisions of this Reimbursement Agreement in which a definite time for performance is specified.

(l) [bookmark: (l)_Computation_of_Days._Unless_otherwis]Computation of Days. Unless otherwise specified in this Agreement or any Exhibit attached hereto, use of the term "days" shall mean calendar days. For purposes of this Agreement and all Exhibits attached hereto, "business days" shall mean every day of the week that City Hall of the City is open for business to the general public.

(m) [bookmark: (m)_Severability._So_long_as_the_materia]Severability. So long as the material bargain of the parties may be preserved, any provision of this Reimbursement Agreement that is deemed to be illegal, invalid or unenforceable by an arbitrator or court of competent jurisdiction shall be ineffective to the extent of the invalidity or unenforceability of such provision and shall be deemed stricken from this Reimbursement Agreement. Any stricken provision shall not affect the legality, enforceability or validity of the remainder of this Reimbursement Agreement. If any provision or part thereof of this Reimbursement Agreement is stricken in accordance with the provisions of this Section, then the stricken provision shall be replaced, to the extent possible, with a legal, enforceable and valid provision that is as similar in tenor and intent to the stricken provision as is legally possible. Any such invalidity or unenforceability of any provision in any jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.

[signatures on next page]

IN WITNESS WHEREOF, the Homeowner and the City have duly executed this Reimbursement Agreement, all as of the date first above written.

"HOMEOWNER"




Name: 	




Name:	



"CITY"

CITY OF ESCONDIDO,
a California municipal corporation

By: 	 Its: 	


APPROVED AS TO FORM:
OFFICE OF THE CITY ATTORNEY
MICHAEL R. MCGUINNESS, CITY ATTORNEY

BY: __________________________


Dare DeLano, Assistant City Attorney

Sub-Attachment "A" TO ATTACHMENT "4"


Name of Homeowner:	


Address of Unit:	


Name of Lender:	


Amount of Loan:	

ATTACHMENT "5" TO AFFORDABLE HOUSING COVENANT


	RECORDING REQUESTED BY AND WHEN RECORDED MAIL TO:

	City of Escondido
201 North Broadway 
Escondido, CA 92025-2798
Attention: Director of Community Development



Document is exempt from the payment of a recording fee pursuant to Government Code Sections 6103 and 27383.


AFFORDABLE HOUSING RESALE AND OPTION AGREEMENT

THIS	AFFORDABLE	HOUSING	RESALE AND OPTION AGREEMENT	("Option Agreement") is entered into as of 	,   , by and between the CITY OF ESCONDIDO, a California municipal corporation (the "City"), and
	 (the "Homeowner"). Homeowner and City are hereafter periodically referred to collectively as the "parties" and individually as a "party."

R E C I T A L S

A. Homeowner   has   purchased   a   [single family home/ townhome/ condominium]   located   at_____________	, Escondido, California, as such real property is more particularly described in Sub-Attachment "A" attached hereto and incorporated herein (the "Affordable Unit").

B. 	Of or about even date as this Option Agreement, City and Homeowner have executed and recorded that certain Affordable Housing Covenant, recorded as Instrument No. 	 in the Official Records of San Diego County, California (the "Covenant"). Under the terms of the Covenant, the parties have agreed, as required by the State Density Bonus Law and Chapter 2-3 of the Escondido Zoning Code, that for a fifty five(55) year period commencing 			, [DATE TO BE DETERMINED ACCORDING TO PROVISIONS IN THE DENSITY BONUS AGREEMENT REGARDING THE TOTAL
AFFORDABILITY PERIOD] the Affordable Unit shall be sold only to Very Low Income Households at an Affordable Housing Cost and that the Affordable Unit may be sold or otherwise transferred only as provided in Section 4 of the Covenant.

C. Pursuant to the Covenant, the Homeowner has agreed to grant to the City an option to purchase the Affordable Unit in the event Homeowner is in Default of any of his, her or their obligations set forth in the Covenant.

D. Homeowner agrees to grant to City an option to purchase the Affordable Unit on the terms and conditions set forth herein below. For purposes of this Option Agreement,

"Affordable Unit" shall also be deemed to include any and all improvements located on the real property.
E. 	Pursuant to the Density Bonus Agreement, the Covenant and California Government Code Section 65915(c)(2), at the expiration of the Affordability Period and upon resale, the City is entitled to recover any initial subsidy, as defined in state law, and its proportionate share of appreciation.

AGREEMENT

NOW, THEREFORE, based on the foregoing Recitals, which are incorporated to the Option Agreement by this reference, in consideration of the mutual covenants and conditions contained herein, the parties hereto agree as follows:

1. Grant of Option.

(a) Homeowner grants to City an option (the "Option") to purchase the Affordable Unit on the terms and conditions set forth in this Option Agreement. The Option may be exercised only upon the occurrence of an event of Default under the Covenant.

(b) The purchase price payable by the City to the Homeowner for the Affordable Unit shall be the Affordable Housing Cost of the Affordable Unit for Very Low Income Households (all as defined in the Covenant), as of the date of the close of escrow for the City's acquisition of the Affordable Unit (the "Option Price").

(c) The Option created hereby shall be irrevocable by Homeowner and shall be binding upon the successors and assigns of Homeowner. The City shall have the right of specific performance to enforce the terms of this Option Agreement.

2. Term and Consideration for Option. The term of the Option ("Option Term") shall commence on the date of this Option Agreement, and shall expire upon the expiration of the Affordability Period as defined in the Covenant.

3. Exercise of Option. The Option may be exercised by City's delivery to Homeowner of written notice of such exercise (the "Exercise Notice"). In the event that the City exercises the Option, but, prior to the sale of the Affordable Unit to the City, the Homeowner cures the event that gave rise to the right of the City to exercise the Option, the City's exercise of the Option shall be deemed revoked. The revocation of the exercise of the Option shall not terminate this Option Agreement or preclude the City from subsequently exercising the Option upon a later occurrence of an event giving rise to the right of the City to exercise the Option.

4. Escrow and Completion of Sale. Within thirty (30) days after City has exercised the Option, or as soon thereafter as reasonably practicable, an escrow shall be opened with an escrow company mutually acceptable to City and Homeowner, which acceptance may not be unreasonably withheld, for the conveyance of the Affordable Unit to the City. The City shall deposit in escrow not later than one (1) business day prior to the anticipated close of escrow date ("Close of Escrow") cash or cashier's check in an amount equal to the Option Price. The City's obligation to close escrow shall be subject to the City's approval of a then current preliminary title report and, at City's option, environmental and other site testing. Any exceptions shown on such preliminary title report created on or after the Homeowner's acquisition of the Affordable Unit shall be removed by Homeowner at its sole expense prior to the close of escrow pursuant to this Section 4 unless such exception(s) is (are) accepted by City in its sole and absolute discretion; provided, however, that City shall accept the following exceptions to title: (i) current
taxes not yet delinquent, (ii) liens and encumbrances in favor of the City, and (iii) matters shown as printed exceptions in the standard form CLTA Homeowner's policy of title insurance. After exercising the Option, the City shall have right to enter upon the Affordable Unit to conduct any tests, inspections, investigations, or studies of the condition of the Affordable Unit. Homeowner shall permit the City access to the Affordable Unit for such purposes. Close of Escrow shall take place promptly after acceptance by City of the condition of title and the physical and environmental condition of the Affordable Unit. Until the Close of Escrow, the terms of the Covenant and the documents executed and recorded pursuant thereto shall remain in full force and effect.

5. Failure to Exercise Option. If the Option is not exercised in the manner provided in Section 3 above before the expiration of the Option Term, the Option shall terminate. Upon receipt of the written request of Homeowner, City shall cause a quitclaim deed terminating or releasing any and all rights City may have to acquire the Affordable Unit (the "Quitclaim Deed") to be recorded in the Official Records of San Diego County, California.

6. Sale to Market Purchaser. If the City does not exercise the Option and the Owner proceeds to Transfer the Affordable Unit to a Market Purchaser at an unrestricted price (supported by an MAI or other qualified appraisal), then Owner shall pay to the City an amount equal to the City’s initial subsidy as defined by California Government Code Section 65915(c)(2) which states the initial subsidy “shall be equal to the fair market value of the home at the time of initial sale minus the initial sale price to the moderate-income household, plus the amount of any downpayment assistance or mortgage assistance. If upon resale the market value is lower than the initial market value, then the value at the time of the resale shall be used as the initial market value.”

7. Assignment and Nomination. The City may, in its sole and absolute discretion, assign its rights hereunder without obtaining the consent of the Homeowner, and the City may nominate another person or entity to acquire the Affordable Unit, and the identity of such nominee shall not be subject to the approval of the Homeowner. In no event shall Homeowner, without the prior express written consent of the City, which consent shall be given by the City only in the event that the City determines the Transfer fully complies with Section 4 of the Covenant, assign or transfer its obligations under this Option Agreement to any person or entity.

8. Title. Following the date of execution of this Option Agreement, except as permitted by the Covenant, Homeowner agrees not to cause, and shall use all reasonable efforts not to permit, any lien, easement, encumbrance or other exception to title to be recorded against the Affordable Unit without City's prior written approval, such approval not to be unreasonably withheld.

9. Representations and Warranties of Homeowner. Homeowner hereby represents, warrants and covenants to City as follows, which representations and warranties shall survive the exercise of the Option and the Close of Escrow:

(a) That this Option Agreement and the other documents to be executed by Homeowner hereunder, upon execution and delivery thereof by Homeowner, will have been duly entered into by Homeowner, and will constitute legal, valid and binding obligations of Homeowner;

(b) Neither this Option Agreement, nor anything provided to be done under this Option Agreement, violates or shall violate any contract, document, understanding, agreement or instrument to which Homeowner is a party or by which it is bound; and

(c) Homeowner shall pay, prior to delinquency, any and all real property taxes and assessments which affect the Affordable Unit.

Homeowner agrees to indemnify, protect, defend (with counsel of City's choosing), and hold City and the Affordable Unit harmless from and against any damage, claim, liability, or expense

of any kind whatsoever (including, without limitation, reasonable attorneys' fees and fees of expert witnesses) arising from or in connection with any breach of the foregoing representations, warranties and covenants. Such representations and warranties of Homeowner shall be true and correct on and as of the date of this Option Agreement, and on and as of the date of the Close of Escrow.

10. Representations and Warranties of City. City hereby represents and warrants and covenants to Homeowner as follows, which representations and warranties shall survive the Close of Escrow:

(a) That this Option Agreement and the other documents to be executed by City hereunder, upon execution and delivery thereof by City, will have been duly entered into by City, and will constitute legal, valid and binding obligations of City, and

(b) Neither this Option Agreement, nor anything provided to be done under this Option Agreement, violates or shall violate any contract, document, understanding, agreement or instrument to which City is a party or by which it is bound.

11. General Provisions.

11.1 Paragraph Readings. The paragraph headings used in this Option Agreement are for purposes of convenience only. They shall not be construed to limit or extend the meaning of any part of this Option Agreement.

11.2 Notices. As used in this Agreement, "notice" includes, but is not limited to, the communication of notice, request, demand, approval, statement, report, acceptance, consent, waiver, appointment or other communication required or permitted hereunder. All notices shall be in writing and shall be considered given either: (i) when delivered in person to the recipient named below; or (ii) on the date of delivery shown on the return receipt, after deposit in the United States mail in a sealed envelope as either registered or certified mail with return receipt requested, and postage and postal charges prepaid, and addressed to the recipient named below; or (iii) two (2) days after deposit in the United States mail in a sealed envelope, first class mail and postage prepaid, and addressed to the recipient named below; or (iv) one (1) day after deposit with a known and reliable next-day document delivery service (such as FedEx), charges prepaid and delivery scheduled next-day to the recipient named below, provided that the sending party receives a confirmation of delivery from the delivery service provider; or (v) the first business day following the date of transmittal of any facsimile, provided confirmation of successful transmittal is retained by the sending Party. Unless otherwise provided in writing, all notices hereunder shall be addressed as follows:

To Homeowner:







To City:

City of Escondido
201 North Broadway 
Escondido, CA 92025-2798
Attention: Director of Community Development & Housing Manager
Email: 

With copy to:

Business Name
Business Address, Suite #
City, State & Zip Code 
Attn: Owner Name
Email: 

Either party may change its address for notice by giving written notice thereof to the other party.

11.3 Binding Effect. Subject to the provisions of Section 6, the terms, covenants and conditions of this Option Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors, assigns and transferees.

11.4 Entire Agreement. This Option Agreement together with the Covenant and Density Bonus Agreement set forth the entire agreement between the parties hereto respecting the Option, and supersedes all prior negotiations and agreements, written or oral, concerning or relating to the subject matter of this Option Agreement.

11.5 California Law. This Option Agreement shall be governed by the laws of the State of California without regard to conflict of law principles.

11.6 Time of the Essence. Time is of the essence with respect to all provisions of this Option Agreement in which a definite time for performance is specified; provided, however, that the foregoing shall not be construed to limit or deprive a party of the benefits of any grace or cure period provided for in this Option Agreement.

11.7 Counterparts. This Option Agreement may be executed in two or more separate counterparts, each of which, when so executed, shall be deemed to be an original. Such

counterparts shall, together, constitute and shall be one and the same instrument. This Option Agreement shall not be effective until the execution and delivery by the parties of at least one set of counterparts. The parties hereunder authorize each other to detach and combine original signature pages and consolidate them into a single identical original. Any one of such completely executed counterparts shall be sufficient proof of this Option Agreement.

11.8 Attorneys' Fees. If any party to this Option Agreement institutes any action, suit, counterclaim, appeal or arbitration for any relief against another party, declaratory or otherwise (collectively an "Action"), to enforce the terms hereof or to declare rights hereunder or with respect to any inaccuracies or material omissions in connection with any of the covenants, representations or warranties on the part of the other party to this Option Agreement, then the prevailing party in such Action, whether by arbitration or final judgment, shall be entitled to have and recover of and from the other party all costs and expenses of the Action, including, without limitation, reasonable attorneys' fees (provided, however, that the attorneys’ fees awarded pursuant to this Section shall not exceed the hourly rate paid by City for legal services multiplied by the reasonable number of hours spent by the prevailing Party in the conduct of the litigation) and costs incurred in bringing and prosecuting such Action and/or enforcing any judgment, order, ruling or award (collectively, a "Decision") granted therein, all of which shall be deemed to have accrued on the commencement of such Action and shall be paid whether or not such Action is prosecuted to a Decision. Any Decision entered in such Action shall contain a specific provision providing for the recovery of attorneys' fees and costs incurred in enforcing such Decision. A court or arbitrator shall fix the amount of reasonable attorneys' fees and costs upon the request of either party, in accordance with the terms of this Section. Any judgment or order entered in any final judgment shall contain a specific provision providing for the recovery of all costs and expenses of suit, including, without limitation, reasonable attorneys' fees and expert fees and costs (collectively "Costs") incurred in enforcing, perfecting and executing such judgment. For the purposes of this Section, Costs shall include, without limitation, in addition to Costs incurred in prosecution or defense of the underlying action, reasonable attorneys' fees, costs, expenses and expert fees and costs incurred in the following: (a) post judgment motions and collection actions; (b) contempt proceedings; (c) garnishment, levy, debtor and third party examinations; (d) discovery; (e) bankruptcy litigation; and (f) appeals of any order or judgment. For the purposes of this Option Agreement the term "prevailing party" shall have the meaning set forth in the California Code of Civil Procedure Section 1032(a)(4).

11.9 Computation of Time. Unless otherwise specified in this Agreement or any Exhibit attached hereto, use of the term "days" shall mean calendar days. For purposes of this Agreement and all Exhibits attached hereto, "business days" shall mean every day of the week that City Hall of the City is open for business to the general public.

11.10 Definition of Terms. Terms not otherwise defined in this Option Agreement are defined and have the same meaning set forth in the Covenant.

11.11 Further Assurances. Each of the parties hereto shall execute and deliver at their own cost and expense, any and all additional papers, documents, or instruments, and shall do any and all acts and things reasonably necessary or appropriate in connection with the performance of their respective obligations hereunder in order to carry out the intent and purposes of this Agreement.

11.12 City Manager Authorization. The City Manager or authorized designee is authorized to execute on behalf of City this Option Agreement, and shall have the authority to execute on behalf of City any further documents necessary or appropriate to effectuate the City's purposes in entering into this Option Agreement.

11.13 Severability. So long as the material bargain of the parties may be preserved, any provision of this Option Agreement that is deemed to be illegal, invalid or unenforceable by an arbitrator or court of competent jurisdiction shall be ineffective to the extent of the invalidity or unenforceability of such provision and shall be deemed stricken from this Option Agreement. Any stricken provision shall not affect the legality, enforceability or validity of the remainder of this Option Agreement. If any provision or part thereof of this Option Agreement is stricken in accordance with the provisions of this Section, then the stricken provision shall be replaced, to the extent possible, with a legal, enforceable and valid provision that is as similar in tenor and intent to the stricken provision as is legally possible. Any such invalidity or unenforceability of any provision in any jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.

IN WITNESS WHEREOF, this Option Agreement is executed by the parties hereto as of the date first above written.

"HOMEOWNER"




Name: 	




Name: 	



"CITY"

CITY OF ESCONDIDO,
a California municipal corporation









By: 	 Its: 	


APPROVED AS TO FORM:
OFFICE OF THE CITY ATTORNEY
MICHAEL R. MCGUINNESS, CITY ATTORNEY
BY: __________________________
Dare DeLano,  Assistant City Attorney

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



SUB-ATTACHMENT "A" TO ATTACHMENT "5" LEGAL DESCRIPTION

[Same as Attachment 1 to the Covenant]

ATTACHMENT "6" TO AFFORDABLE HOUSING COVENANT AFFORDABLE HOUSING DEED OF TRUST

RECORDING REQUESTED BY AND WHEN RECORDED MAIL TO:

City of Escondido
Community Development Department

201 North Broadway 
Escondido, CA 92025-2798
Attn: Director of Community Development

(Space Above For Recorder's Use)

This Deed of Trust is recorded at the request and for the benefit of the City of Escondido and is exempt from the payment of a recording fee pursuant to Government Code Sections 6103 and 27383.


DEED OF TRUST WITH ASSIGNMENT OF RENTS

This DEED OF TRUST WITH ASSIGNMENT OF RENTS ("Deed of Trust") is
made this 	 day of 	,  , among [INSERT HOMEOWNER] ("Trustor"), whose address is 		, [FIRST AMERICAN TITLE INSURANCE COMPANY], a California corporation ("Trustee"), and the CITY OF ESCONDIDO, a California municipal corporation ("Beneficiary").

1. [bookmark: 1._Grant_In_Trust._For_the_purposes_and_]Grant In Trust. For the purposes and upon the terms and conditions in this Deed of Trust, Trustor grants, transfers, and assigns to Trustee, in trust, with power of sale and right of entry and possession, the following property and any interest therein (collectively, the "Trust Estate"): (a) Trustor's ownership interest in and to that certain real property and all improvements and structures now or hereafter located on or part thereof, located in the City of Escondido, County of San Diego, State of California, described as set forth in Sub-Attachment "A" attached hereto and incorporated herein by reference (the "Affordable Unit"), (b) all existing and future leases, subleases, subtenancies, licenses, agreements and concessions relating to the use, occupancy or enjoyment of all or any part of the Affordable Unit, together with any and all guaranties and other agreements relating to or made in connection with any of the foregoing (individually, a "Lease", and collectively, the "Leases"); and (c) all rents, issues, income, revenues, royalties, profits, proceeds and earnings now or hereafter payable with respect to or otherwise derived from the ownership, use, management, operation, leasing or occupancy of the Affordable Unit, including, without limitation, cash or security deposited under any of the leases to secure the performance by the lessees of their obligations thereunder (collectively, the "Rents").

2. [bookmark: 2._Obligations_Secured._Trustor_makes_th]Obligations Secured. Trustor makes this grant and assignment for the purpose of securing the following: (a) performance of and payment by Trustor under the Reimbursement Agreement of even date of this Deed of Trust between Trustor and Beneficiary (the "Reimbursement Agreement"), as such agreements may be amended from time to time, and each agreement of Trustor incorporated by reference or contained herein; and (b) payment of additional sums and interest thereon which may hereafter be loaned to Trustor, or its successors or assigns, when evidenced by a promissory note or notes reciting that they are secured by this

Deed of Trust. This Deed of Trust and the Reimbursement Agreement are collectively referred to herein as the "Security Documents." Any capitalized terms contained in this Deed of Trust which are not defined herein shall have the meaning given in that certain Affordable Housing Covenant, executed and recorded on or about even date as this Deed of Trust and recorded as Instrument No. 	 ("Covenant"), unless expressly provided to the contrary.

3. [bookmark: 3._Acceleration_of_Payment_Upon_Sale,_En]Acceleration of Payment Upon Sale, Encumbrance, Refinance, or Default. To the extent permitted by applicable law, if Trustor shall: (a) directly or indirectly, voluntarily or involuntarily, sell, assign, transfer, dispose of, alienate, encumber, lease, or agree to sell, assign, transfer, dispose of, alienate, encumber, or lease all or any portion of the Trust Estate (excluding the First Lien by the purchase money Lender, a Permitted Transfer in accordance with the Covenant, and any other assignment, transfer, or encumbrance approved in writing by City); (b) unless otherwise approved in writing by City, refinance any lien or encumbrance which has priority over the Deed of Trust (excluding only the First Lien by the purchase money Lender); or
(c) Default on any of its obligations set forth in the Security Documents and fail to cure the default within the applicable cure period, then Beneficiary, at its option, may (i) declare all obligations and the entire indebtedness evidenced hereby to be immediately due and payable and collectible then or thereafter as Beneficiary may elect, and/or (ii) collect and apply all Leases and Rents to the entire indebtedness evidenced hereby.

4. [bookmark: 4._Default._Trustor_shall_be_deemed_in_D]Default. Trustor shall be deemed in Default of this Deed of Trust in the event Trustor is in Default of any obligation in the Security Documents and such Default is not cured within the applicable cure period set forth therein.

5. [bookmark: 5._Incorporation_of_Fictitious_Deed_of_T]Incorporation of Fictitious Deed of Trust. To protect the security of this Deed of Trust, and with respect to the Affordable Unit above described, Trustor expressly makes each and all of the agreements, and adopts and agrees to perform and be bound by each and all of the terms and provisions set forth in subdivision A, and it is mutually agreed that each and all of the terms and provisions set forth in subdivision B, of the fictitious deed of trust recorded in the San Diego County Recorder's Office, in the book and at the page of Official Records in the office of the county recorder of the county where said property is located, noted below opposite the name of such county, namely:

	COUNTY
	BOOK
	PAGE
	COUNTY
	BOOK
	PAGE
	COUNTY
	BOOK
	PAGE
	COUNTY
	BOOK
	PAGE

	Alameda
	1288
	556
	Kings
	858
	713
	Placer
	1028
	379
	Sierra
	38
	187

	Alpine
	3
	130-31
	Lake
	437
	110
	Plumas
	166
	1307
	Siskiyou
	506
	762

	Amador
	133
	438
	Lassen
	192
	367
	Riverside
	3778
	347
	Solano
	1287
	621

	Butte
	1330
	513
	Los Angeles
	T-3878
	874
	Sacramento
	5039
	124
	Sonoma
	2067
	427

	Calaveras
	185
	338
	Madera
	911
	136
	San Benito
	300
	405
	Stanislaus
	1970
	56

	Colusa
	323
	391
	Marin
	1849
	122
	San Bernardino
	6213
	768
	Sutter
	655
	585

	Contra Costa
	4684
	1
	Mariposa
	90
	453
	San Francisco
	A-804
	596
	Tehama
	457
	183

	Del Norte
	101
	549
	Mendocino
	667
	99
	San Joaquin
	2855
	283
	Trinity
	108
	595

	El Dorado
	704
	635
	Merced
	1660
	753
	San Luis Obispo
	1311
	137
	Tulare
	2530
	108

	Fresno
	5052
	623
	Modoc
	191
	93
	San Mateo
	4778
	175
	Tuolumne
	177
	160

	Glenn
	469
	76
	Mono
	69
	302
	Santa Barbara
	2065
	881
	Ventura
	2607
	237

	Humboldt
	801
	83
	Monterey
	357
	239
	Santa Clara
	6626
	664
	Yolo
	769
	16

	Imperial
	1189
	701
	Napa
	704
	742
	Santa Cruz
	1638
	607
	Yuba
	398
	693

	Inyo
	165
	672
	Nevada
	363
	94
	Shasta
	800
	633
	

	Kern
	3756
	690
	Orange
	7182
	18
	San Diego
	SERIES 5 Book 1964, Page 149774
	



shall inure to and bind the parties hereto, with respect to the Affordable Unit.

WITNESSETH: Trustor has caused this Deed of Trust to be executed as of the date set forth above.

"TRUSTOR"

[INSERT HOMEOWNER]

By:	 Print Name:	

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



DO NOT RECORD

The following is a copy of Subdivisions A and B of the fictitious Deed of Trust recorded in each county in California as stated in the foregoing Deed of Trust and incorporated by reference in said Deed of Trust as being a part thereof as if set forth at length therein.

A. To protect the security of this Deed of Trust, Trustor agrees:
1) To keep said property in good condition and repair, not to remove or demolish any building thereon; to complete or restore promptly and in a good and workmanlike manner any building which may be constructed, damaged or destroyed thereon and to pay when due all claims for labor performed and materials furnished therefor, to comply with all laws affecting said property or requiring any alterations or improvements to be made thereon; not to commit or permit waste thereof; not to commit, suffer or permit any act upon said property in violation of law; to cultivate, irrigate, fertilize, fumigate, prune and do all other acts which from the character or use of said property may be reasonably necessary, the specific enumerations herein not excluding the general.
2) To provide, maintain and deliver to Beneficiary fire insurance satisfactory to and with loss payable to Beneficiary. The amount collected under any fire or other insurance policy may be applied by Beneficiary upon any indebtedness secured hereby and in such order as Beneficiary may determine, or at the option of Beneficiary the entire amount so collected or any part thereof may be released to Trustor. Such application or release shall not cure or waive any default or notice of default hereunder or invalidate any act done pursuant to such notice.
3) To appear in and defend any action or proceeding purporting to affect the security hereof or the rights or powers of Beneficiary or Trustee; and to pay all costs and expenses, including cost of evidence of title and attorney's fees in a reasonable sum, in any such action or proceeding in which Beneficiary or Trustee may appear, and in any suit brought by Beneficiary to foreclose this Deed.
4) To pay: at least ten (10) days before delinquency all taxes and assessments affecting said property, including assessments on appurtenant water stock; when due, all encumbrances, charges and liens, with interest, on said property or any part thereof, which appear to be prior or superior hereto; all costs, fees and expenses of this Trust.
Should Trustor fail to make any payment or to do any act as herein provided, then Beneficiary of Trustee, but without obligation so to do and without notice to or demand upon Trustor and without releasing Trustor from any obligation hereof, may: make or do the same is such manner and to such extent as either may deem necessary to protect the security hereof, Beneficiary or Trustee being authorized to enter upon said property for such purposes; appear in and defend any action or proceeding purporting to affect the security hereof or the rights or powers of Beneficiary or Trustee; pay, purchase, contest or compromise any encumbrance, charge or lien which in the judgment of either appears to be prior or superior hereto; and, in exercising any such powers, pay necessary expenses, employ counsel and pay his reasonable fees.
5) To pay immediately and without demand all sums so expended by Beneficiary or Trustee, with interest from the date of expenditure at the amount allowed by law in effect at the date hereof, and to pay for any statement provided for by law in effect at the date hereof regarding the obligation secured hereby any amount demanded by the Beneficiary not to exceed the maximum allowed by law at the time when said statement is demanded.

B. It is mutually agreed:
1) That any award in connection with any condemnation for public use of or injury to said property or any part thereof is hereby assigned and shall be paid to Beneficiary who may apply or release such moneys received by him in the same manner and with the same effect as above provided for disposition of proceeds of fire or other insurance.
2) That by accepting payment of any sum secured hereby after its due date, Beneficiary does not waive his right either to require prompt payment when due of all other sums so secured or to declare default for failure so to pay.
3) That at any time or from time to time, without liability therefor and without notice, upon written request of Beneficiary and presentation of this Deed and said note for endorsement, and without affecting the personal liability of any person for payment of the indebtedness secured hereby, Trustee may: reconvey any part of said property; consent to the making of any map or plat thereof; join in granting any easement thereon, or join in any extension agreement or any agreement subordinating the lien or charge hereof.
4) That upon written request of Beneficiary stating that all sums secured hereby have been paid, and upon surrender of this Deed and said note to Trustee for cancellation and retention or other disposition as Trustee in its sole discretion may choose and upon payment of its fees, Trustee shall reconvey, without warranty, the property then held hereunder. The recitals in such reconveyance of any matters or facts shall be conclusive proof of the truthfulness thereof. The Grantee in such reconveyance may be described as "the person or persons legally entitled thereto."
5) That as additional security, Trustor hereby gives to and confers upon Beneficiary the right, power and authority, during the continuance of these Trusts, to collect the rents, issues and profits of said property, reserving unto Trustor the right, prior to any default by Trustor in payment of any indebtedness secured hereby or in the performance of any agreement hereunder, to collect and retain such rents, issues and profits as they become due and payable. Upon any such default, Beneficiary may at any time without notice, either in person, by agent, or be a receiver to be appointed by a court, and without regard to the adequacy of any security for the indebtedness hereby secured, enter upon and take possession of said property or any part thereof, in his own name sue for or otherwise collect such rents, issues, and profits, including those past due and unpaid, and apply the same, less costs and expenses of operation and collection, including reasonable attorney's fees, upon any indebtedness secured hereby, and in such order as Beneficiary may determine. The entering upon and taking possession of said property, the collecting of such rents, issues and profits and the application thereof as aforesaid, shall not cure or waive any default or notice of default hereunder or invalidate any act done pursuant to such notice.
6) That upon default by Trustor in payment of any indebtedness secured hereby or in the performance of any agreement hereunder, Beneficiary may declare all sums secured hereby immediately due and payable by delivery to Trustee of written declaration of default and demand for sale and of written notice of default and of election to cause to be sold said property, which

notice Trustee shall cause to be filed for record. Beneficiary also shall deposit with Trustee this Deed, said note and all documents evidencing expenditures secured hereby.
After the lapse of such time as may then be required by law following the recordation of said notice of default, and notice of sale having been given as then required by law, Trustee, without demand on Trustor, shall sell said property at the time and place fixed by it in said notice of sale, either as a whole or in separate parcels, and in such order as it may determine, at public auction to the highest bidder for cash in lawful money of the United States, payable at time of sale. Trustee may postpone sale of all or any portion of said property by public announcement at such time and place of sale, and from time to time thereafter may postpone such sale by public announcement at the time fixed by the preceding postponement. Trustee shall deliver to such purchaser its deed conveying the property so sold, but without any covenant or warranty, express or implied. The recitals in such deed of any matters or facts shall be conclusive proof of the truthfulness thereof. Any person, including Trustor, Trustee, or Beneficiary as hereinafter defined, may purchase at such sale.
After deducting all costs, fees and expenses of Trustee and of this Trust, including cost of evidence of title in connection with sale, Trustee shall apply the proceeds of sale to payment of: all sums expended under the terms hereof, not then repaid, with accrued interest at the amount allowed by law in effect at the date hereof; all other sums then secured hereby; and the remainder, if any, to the person or persons legally entitled thereto.
7) Beneficiary, or any successor in ownership of any indebtedness secured hereby, may from time to time, by instrument in writing, substitute a successor or successors to any Trustee named herein or acting hereunder, which instrument, executed by the Beneficiary and duly acknowledged and recorded in the office of the recorder of the county or counties where said property is situated shall be conclusive proof of proper substitution of such successor Trustee or Trustees, who shall, without conveyance from the Trustee predecessor, succeed to all its title, estate, rights, powers and duties. Said instrument must contain the name of the original Trustor, Trustee and Beneficiary hereunder, the book and page where this Deed is recorded and the name and address of the new Trustee.
8) That this Deed applies to, inures to the benefit of, and binds all parties hereto, their heirs, legatees, devisees, administrators, executors, successors and assigns. The term Beneficiary shall mean the owner and holder, including pledgees, of the note secured hereby, whether or not named as Beneficiary herein. In this Deed, whenever the context so requires, the masculine gender includes the feminine and/or neuter, and the singular number includes the plural.
9) That Trustee accepts this Trust when this Deed, duly executed and acknowledged, is made a public record as provided by law. Trustee is not obligated to notify any party hereto of pending sale under any other Deed of Trust or of any action or proceeding in which Trustor, Beneficiary or Trustee shall be a party unless brought by Trustee.

	REQUEST FOR FULL RECONVEYANCE
To be used only when note has been paid

Date	
To: 		Trustee: 	
The undersigned is the legal owner and holder of all indebtedness secured by this Deed of Trust. All sums secured by said Deed of Trust have been paid, and you are requested, on payment to you of any sums owing to you under the terms of said Deed of Trust, to cancel all evidences of indebtedness, secured by said Deed of Trust, delivered to you herewith and to reconvey, without warranty, to the parties designated by the terms of said Deed of Trust, the estate now held by you under the same.

	
Mail Reconveyance to:
	

By: 	 By: 	

	Do not lose or destroy this Deed of Trust OR the Note which it secures. Both must be
delivered to the Trustee for cancellation before reconveyance will be made.



SUB-ATTACHMENT "A" TO DEED OF TRUST LEGAL DESCRIPTION OF AFFORDABLE UNIT

[Same as Attachment 1 to the Covenant]

ATTACHMENT "7" TO AFFORDABLE HOUSING COVENANT PERMITTED TRANSFEREE ASSIGNMENT AND ASSUMPTION AGREEMENT

RECORDED AT THE REQUEST OF AND WHEN RECORDED RETURN TO:

City of Escondido
201 North Broadway Escondido, CA 92025-2798
Attn: Director of Community Development

(Space Above For Recorder's Use)

This Assignment and Assumption Agreement is recorded at the request and for the benefit of the City of Escondido and is exempt from the payment of a recording fee pursuant to Government Code Sections 6103 and 27383.


ASSIGNMENT AND ASSUMPTION AGREEMENT AFFECTING REAL PROPERTY


This ASSIGNMENT AND ASSUMPTION AGREEMENT AFFECTING REAL PROPERTY
("Agreement") is hereby entered into as of 	, 	, by and between
[INSERT	HOMEOWNER]	("Homeowner")	and
[INSERT	PERMITTED	TRANSFEREE]	("Permitted
Transferee"). Homeowner and Permitted Transferee are hereinafter periodically referred to collectively as the "parties" and individually as a "party."

RECITALS

A. Homeowner has purchased a [single family home/ townhouse/ condominium] located at 	, Escondido, California, as such real property is more particularly described in Sub-Attachment "A" attached hereto and incorporated herein (the "Affordable Unit").

B. The Affordable Unit is subject to that certain Affordable Housing Covenant dated
	 and recorded on 		 as Instrument No. 	 in the Official Records for San Diego County, California (the "Covenant"). Under the terms of the Covenant, the original homeowner and City of Escondido, a California municipal corporation ("City") agreed, as required by the State Density Bonus Law and Article 67 of the Escondido Zoning Code, that for a 	 ( ) year period commencing 		, [DATE TO BE DETERMINED ACCORDING TO PROVISIONS IN THE DENSITY BONUS HOUSING AGREEMENT REGARDING THE TOTAL AFFORDABILITY
PERIOD] the Affordable Unit shall be sold only to Low Income Households at an Affordable Housing Cost and that the Affordable Unit may be sold or otherwise transferred only as provided in Section 4 of the Covenant. Capitalized terms not otherwise defined in this Agreement are defined and have the same meaning as set forth in the Covenant.

C. Pursuant to the Covenant, in the event that Homeowner received City approval for a Transfer of the Affordable Unit pursuant to the Covenant, Homeowner and the City-approved

transferee must execute this Agreement, whereby the City-approved transferee would assume [INCLUDE ALL THAT APPLY (SEE Section 4.4 of the Covenant)]: the Covenant, the Affordable Housing Deed of Trust, the Affordable Housing Option Agreement, and the Reimbursement Agreement (all as defined and attached to the Covenant) (collectively, the "Assigned/Assumed Documents"), and assume all of Homeowner's obligations in those agreements.

D. City has approved Permitted Transferee as complying with the terms and conditions of the Covenant, thereby allowing the transfer of the Affordable Unit from Homeowner to Permitted Transferee.

AGREEMENT

NOW, THEREFORE, based upon the foregoing Recitals, which are incorporated into this Agreement by this reference, and for good and valuable consideration, the parties agree as follows:

1. [bookmark: 1._Assignment_of_Documents._Homeowner_he]Assignment of Documents. Homeowner hereby expressly transfers and assigns to Permitted Transferee all of Homeowner's right, title, and interest in the Affordable Unit subject to the Assigned/Assumed Documents, as may be amended from time to time.

2. [bookmark: 2._Assumption_of_Documents._Permitted_Tr]Assumption of Documents. Permitted Transferee hereby expressly assumes all of Homeowner's right, title, and interest in the Affordable Unit subject to the Assigned/Assumed Documents, and Permitted Transferee expressly assumes the Assigned/Assumed Documents, as may be amended from time to time, and agrees to keep, perform, and fulfill all of the terms, conditions, covenants, and obligations required to be kept, performed, and fulfilled by the "Homeowner" that are set forth therein.

3. [bookmark: 3._Recording_of_Agreement._Pursuant_to_t]Recording of Agreement. Pursuant to the requirements of the Covenant, this Agreement shall be recorded in the Official Records for San Diego County, California.

4. [bookmark: 4._Subsequent_Actions._Homeowner_and_Per]Subsequent Actions. Homeowner and Permitted Transferee shall cooperate and shall execute any further documents consistent with the terms of the Covenant, including documents in recordable form, as the City shall from time to time find necessary or appropriate to effectuate City's purpose in entering into the Covenant.

5. [bookmark: 5._Third_Party_Beneficiary._City_(and_an]Third Party Beneficiary. City (and any of City's successors or assigns) is an express third party beneficiary of this Agreement and shall have the right, but not the obligation, to enforce its terms. Neither party may rescind or amend this Agreement without the express written consent of City (or its successor or assign).

6. [bookmark: 6._Notices._Upon_the_assumption_by_Permi]Notices. Upon the assumption by Permitted Transferee of the Assigned/Assumed Documents, all notices, certificates and other communications between City and Permitted Transferee required pursuant to the Assigned/Assumed Documents shall be accomplished pursuant to Section 21 of the Covenant. All notices, certificates and other communications to be sent by City to Permitted Transferee as the assuming "Homeowner" shall be to the following

address:


	To PERMITTED TRANSFEREE:
	 	
 	


	

7. [bookmark: 7._Execution_in_Counterparts._This_Agree]Execution in Counterparts. This Agreement may be executed in counterparts, each of which shall be deemed to be an original, and such counterparts shall constitute one and the same instrument.

[Signatures on next page]

IN WITNESS WHEREOF, this Agreement is entered into this Assignment as of the date first set forth above.

"HOMEOWNER"




By: 	 Name: 	

By: 	 Name: 	


"PERMITTED TRANSFEREE"




By: 	 Name: 	

By: 	 Name: 	

ACKNOWLEDGED AND AGREED:

The undersigned hereby acknowledges and agrees to the terms of the assignment and assumption of the parties hereto as set forth herein.

"CITY"

CITY OF ESCONDIDO,
a California municipal corporation

By: 	 Its: 	


APPROVED AS TO FORM:
OFFICE OF THE CITY ATTORNEY
MICHAEL R. MCGUINNESS, CITY ATTORNEY

BY: __________________________
Dare DeLano,  Assistant City Attorney

SUB-ATTACHMENT "A" TO ASSIGNMENT AND ASSUMPTION AGREEMENT AFFECTING REAL PROPERTY


LEGAL DESCRIPTION OF AFFORDABLE UNIT

[Same as Attachment 1 to the Covenant]

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



ATTACHMENT "8" TO AFFORDABLE HOUSING COVENANT 
NEED TO UPDATE
EXAMPLE OF CALCULATION OF AFFORDABLE HOUSING COST
Calculation of Affordable Housing Cost

The following information provides examples of how affordable housing costs for ownership housing pursuant to the provisions of State of California Density Bonus law, Government Code Chapter 65915, in effect upon approval of the Density Bonus Housing Agreement ("Density Bonus Agreement"). The process in determining costs is a two-step process based on published median income levels in effect at the time of sale of the affordable housing units.

The first step in determining unit costs for a density bonus affordable housing program is determining whether the household which will be purchasing the housing unit meets the income standards applicable to San Diego County, based on the size of the household for that specific year as published by the State of California Department of Housing and Community Development. Table 1 lists the current median income by household size and is based on currently effective median income of San Diego County, as set forth in 25 California Code of Regulations, Section 6932 for 2015. These median income numbers are revised annually by the State.

Table 1
2015 San Diego County Median Income

	
Household Size
	1 person
	2 person
	3 person
	4 person
	5 person

	
	Household
	Household
	Household
	Household
	Household

	Median Income
	$61,050
	$69,750
	$78,500
	$87,200
	$94,200



Based on 2015 figures (which will be revised annually), the maximum income for households of 1, 2, 3, 4, and 5 persons for the Low Income units is as follows:

	

Household Size
	Low Income Units Maximum Annual Income
2015

	1 Person
	$53,950

	2 Person
	61,650

	3 Person
	69,350

	4 Person
	77,050

	5 Person
	83,250



The second step in determining compliance with affordable housing requirements is determining the monthly housing cost payable by a buyer of the affordable housing unit and then determining what factors as listed below equal the maximum monthly cost.

67

OWNERSHIP CALCULATION EXAMPLE1

For purposes of determining the Affordable Housing Cost for a For Sale Affordable Unit, Homeowner shall comply with Health and Safety Code Section 50052.5(b)(2) and Sections 6920 and 6924 of Title 25 of the California Code of Regulations (as enacted as of the Effective Date of the Density Bonus Agreement). In explanation thereof, Homeowner shall use monthly housing costs for the particular For Sale Affordable Unit to determine the housing costs for the upcoming twelve month period. Homeowner shall use the following items associated with the For Sale Affordable Unit when determining housing costs:

· Principal and interest payments on the mortgage loan.
· Property taxes and assessments (including Communities Facility District (CFD) fees, if applicable)
· Fire and casualty insurance to the extent not covered by the homeowner’s association.
· Property maintenance and repair to the extent not covered by the homeowner’s association. .
· A reasonable allowance for utilities (including garbage collection, sewer, water, electricity, gas and other fuels, but not telephone or cable service). Such an allowance shall take into consideration the cost of an adequate level of service.
· Homeowner association fees.
· Space rent, if the housing unit is on rented or leased land.
· Estimates of purchase price down payment (subject to verification by the City Housing Manager).

When calculating property maintenance and repair costs, Homeowner shall use best efforts to consider annual maintenance and repair costs specific to the interior of the Affordable Unit, based on the twelve months prior to calculation of the Affordable Housing Cost. An example would be annual repair costs for plumbing and electrical service fixtures specific to the Affordable Unit, as reasonably and in good faith determined by Homeowner and approved by City.

Homeowner shall follow the computation formula in Section 6924 of Title 25 of the California Code of Regulations (as enacted as of the Effective Date of the Density Bonus Agreement) to determine the maximum monthly housing payment allowable pursuant to Health and Safety Code Section 50052.5(b)(2) for very low-income households. In explanation of the foregoing, Table 2 below shows the maximum very low-income monthly housing payment, being the product of 30 percent times 50 percent of the area median income adjusted for household size appropriate to the unit2.


1  The information and example in this Exhibit are based upon the State Density Bonus Law and Health and Safety Code Section 50052.5 (and implementing regulations in the California Code of Regulations) as enacted on the Effective Date of the Density Bonus Agreement. In the event that the California Legislature amends the above- cited laws and Owner may calculate the Affordable Housing Cost pursuant to clause (ii) in Section 1.1.2 of the Density Bonus Agreement.
2  “Adjusted for family size appropriate to the unit" shall mean for a household of one person in the case of a

Table 2
2015 Low Income Buyers Monthly Housing Payment
Purchasing a 0 bedroom house, payment may not exceed	$1,068
Purchasing a 1 bedroom house, payment may not exceed	1,221
Purchasing a 2 bedroom house, payment may not exceed	1,374
Purchasing a 3 bedroom house , payment may not exceed	1,526

Table 3 provides examples of how the monthly housing cost calculation would establish a maximum sales price in 2015 for very low households using assumptions for interest rates, loan terms, HOA dues, CFD fees, utilities, maintenance and taxes. A down payment is then added to establish the sales price.

Table 3

	Affordable Ownership Cost Calculation for 2015 Lower (80%) Income Buyers

Monthly
Housing	Maximum	Down	Max Sales
Bedroom	Payment	PI	Taxes	Ins (1)	Utilities  Maintenance  HOA	Mortgage	Payment	Price

	
0
	
$1,068
	
	
$557
	
$90
	
$0
	
$72
	
$50
	
$300
	
$92,864
	
$4,888
	
$97,752

	1
	1,221
	
	671
	108
	-
	92
	50
	300
	111,865
	5,888
	117,752

	2
	1,374
	
	791
	127
	-
	105
	50
	300
	131,996
	6,947
	138,944

	3
	1,526
	
	887
	143
	-
	146
	50
	300
	147,980
	7,788
	155,768

	4
	1,649
	
	976
	157
	-
	165
	50
	300
	162,849
	8,571
	171,420

	5
	1,770
	
	1,067
	172
	-
	181
	50
	300
	178,025
	9,370
	187,394

	

Assumptions: Interest Rate Term - Years HOA
Utilities Insurance (1) Maintenance Taxes
Downpayment
	


6.00%
30
300
Use Authority Schedule Gas/Electric Combination Included in HOA
50
1.10%
5%
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
















studio unit, two persons in the case of a one-bedroom unit, three persons in the case of a two-bedroom unit, and four persons in the case of a three-bedroom unit.
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EXHIBIT "E"
TO DENSITY BONUS HOUSING AGREEMENT


Income Computation and Certification Form [Attached]


TENANT INCOME CERTIFICATION INSTRUCTIONS

Income is calculated prior to initial occupancy and at least annually thereafter for all persons who are a party to the lease or who live in an Affordable Unit. The Owner shall submit to the City a completed Tenant Income Certification for each Tenant occupying an Affordable Unit during any portion of the reporting period. Tenant Income Certifications shall be submitted together with the project’s Annual Affordable Housing Rental Report.

The Owner shall obtain income verification from each Tenant of an Affordable Unit and shall certify that to the best of his/her knowledge, the tenant is eligible and meets the requirements established for the particular Affordable Unit. The Owner shall verify tenant income in one of the following methods:

1. Obtain two (2) paycheck stubs from the tenant’s two (2) most recent pay periods,

2. Obtain a written verification of income and employment from the tenant’s current employer,

3. Obtain an income verification form from the Social Security Administration and/or California Department of Social Services if the tenant receives assistance from either agency,

4. If the tenant is unemployed and did not file a tax return for the previous calendar year, obtain other verification of income as is reasonable satisfactory.

Tenant Income is calculated as gross income (before taxes and payroll deductions) for all household members.

If, after renting an Affordable Unit to an eligible household, the Tenant’s income increases above the income level permitted for that unit as demonstrated at the time of recertification, the household will be given 180 days to move from the Affordable Unit. Alternatively, the Owner may designate an alternative comparable vacant unit as an Affordable Unit that will be rented subject to affordability restrictions.

Owner shall submit to the City an updated Affordable Housing Rental Report and Tenant Income Certifications on or before the end of the first calendar quarter of the year following the year covered by the reports. Owner shall retain such records for a period of five years after the date the respective records were created.


	TENANT INCOME CERTIFICATION
 Initial Certification	 1st Recertification	 Other	
	Effective Date: 	 Move-in Date: 	
(MM/DD/YYYY)

	PART I - DEVELOPMENT DATA

	Property Name: 		County:	 BIN #: 	
Address:			Unit Number: 		# Bedrooms: 	



	PART II. HOUSEHOLD COMPOSITION

	HH
Mbr #
	
Last Name
	First Name & Middle Initial
	Relationship to Head of Household
	Date of Birth
(MM/DD/YYYY)
	F/T Student
(Y or N)
	Social Security or Alien Reg. No.

	1
	
	
	HEAD
	
	
	

	2
	
	
	
	
	
	

	3
	
	
	
	
	
	

	4
	
	
	
	
	
	

	5
	
	
	
	
	
	

	6
	
	
	
	
	
	

	7
	
	
	
	
	
	



	PART III. GROSS ANNUAL INCOME (USE ANNUAL AMOUNTS)

	HH
Mbr #
	(A)
Employment or Wages
	(B)
Soc. Security/Pensions
	(C)
Public Assistance
	(D)
Other Income

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	TOTALS
	$
	$
	$
	$

	Add totals from (A) through (D), above	TOTAL INCOME (E):
	$



	PART IV. INCOME FROM ASSETS

	Hshld
Mbr #
	(F)
Type of Asset
	(G)
C/I
	(H)
Cash Value of Asset
	(I)
Annual Income from Asset

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	TOTALS:
	$
	$

	Enter Column (H) Total
	
	Passbook Rate
	
	
$

	If over $5000
	$	
	X	2.00%
	=	(J) Imputed Income
	

	Enter the greater of the total of column I, or J: imputed income	TOTAL INCOME FROM ASSETS (K)
	$



	(L) Total Annual Household Income from all Sources [Add (E) + (K)]
	$


HOUSEHOLD CERTIFICATION & SIGNATURES

The information on this form will be used to determine maximum income eligibility. I/we have provided for each person(s) set forth in Part II acceptable verification of current anticipated annual income. I/we agree to notify the landlord immediately upon any member of the household moving out of the unit or any new member moving in. I/we agree to notify the landlord immediately upon any member becoming a full time student.
Under penalties of perjury, I/we certify that the information presented in this Certification is true and accurate to the best of my/our knowledge and belief. The undersigned further understands that providing false representations herein constitutes an act of fraud. False, misleading or incomplete information may result in the termination of the lease agreement.

Signature	(Date)	Signature	(Date)

Signature	(Date)	Signature	(Date)



	PART V. DETERMINATION OF INCOME ELIGIBILITY

	
	
	RECERTIFICATION ONLY:

	TOTAL ANNUAL HOUSEHOLD INCOME
FROM ALL SOURCES:
From item (L) on page 1
	

$
	Current Income Limit x 140%:

 $	

	
	
	Household Income exceeds 140% at recertification:
 Yes  No

	Current Income Limit per Family Size:
	$
	

	
Household Income at Move-in:
	
 $	
	
Household Size at Move-in: 	



	PART VI. RENT

	$
Tenant Paid Rent 			 Rent Assistance:	 $	 Utility Allowance	$		Other non-optional charges:	$	


GROSS RENT FOR UNIT:	Unit Meets Rent Restriction at: (Tenant paid rent plus Utility Allowance &
other non-optional charges)	$	0 60% 0 50% 0 40% 0 30% 0	%
Maximum Rent Limit for this unit:  $	

	PART VII. STUDENT STATUS

	
*Student Explanation:
ARE ALL OCCUPANTS FULL TIME STUDENTS?	If yes, Enter student explanation*	1	AFDC / TANF Assistance
(also attach documentation)	2	Job Training Program
 yes	 no	3	Single Parent/Dependent Child
4	Married/Joint Return

	
	Enter 1-5
	5	Former Foster Care



	PART VIII. PROGRAM TYPE

	Mark the program(s) listed below (a. through e.) for which this household’s unit will be counted toward the property’s occupancy requirements. Under each program marked, indicate the household’s income status as established by this certification/recertification.

	a. Tax Credit 

See Part V above.
	b. HOME 

Income Status
·  50% AMGI
·  60% AMGI
·  80% AMGI
· OI**
	c. Tax Exempt 

Income Status
· 50% AMGI
· 60% AMGI
· 80% AMGI
· OI**
	d. AHDP 

Income Status
· 50% AMGI
· 80% AMGI
· OI**
	e. 	 
(Name of Program)

Income Status
·  	
·  	
· OI**

	**	Upon recertification, household was determined over-income (OI) according to eligibility requirements of the program(s) marked above.


SIGNATURE OF OWNER/REPRESENTATIVE



	Based on the representations herein and upon the proofs and documentation required to be submitted, the individual(s) named in Part II of this Tenant Income Certification is/are eligible under the provisions of Section 42 of the Internal Revenue Code, as amended, and the Land Use Restriction Agreement (if applicable), to live in a unit in this Project.

	SIGNATURE OF OWNER/REPRESENTATIVE
	
	DATE



Tenant Income Certification (March 2009)

INSTRUCTIONS FOR COMPLETING TENANT INCOME CERTIFICATION

This form is to be completed by the owner or an authorized representative.

Part I - Development Data

Check the appropriate box for Initial Certification (move-in), Recertification (annual recertification), or Other. If Other, designate the purpose of the recertification (i.e., a unit transfer, a change in household composition, or other state-required recertification).

	Move-in Date
	Enter the date the tenant has or will take occupancy of the unit.

	Effective Date
	Enter the effective date of the certification. For move-in, this should be the move-in date. For annual recertification, this effective date should be no later than one year from the effective date of the previous (re)certification.

	Property Name
	Enter the name of the development.

	County
	Enter the county (or equivalent) in which the building is located.

	BIN #
	Enter the Building Identification Number (BIN) assigned to the building (from IRS Form 8609).

	Address
	Enter the address of the building.

	Unit Number
	Enter the unit number.

	# Bedrooms
	Enter the number of bedrooms in the unit.



Part II - Household Composition

List all occupants of the unit. State each household member’s relationship to the head of household by using one of the following coded definitions:

	H
	-
	Head of Household
	S
	-
	Spouse

	A
	-
	Adult co-tenant
	O
	-
	Other family member

	C
	-
	Child
	F
	-
	Foster child(ren)/adult(s)

	L
	-
	Live-in caretaker
	N
	-
	None of the above



Enter the date of birth, student status, and social security number or alien registration number for each occupant.

If there are more than 7 occupants, use an additional sheet of paper to list the remaining household members and attach it to the certification.

Part III - Annual Income

See HUD Handbook 4350.3 for complete instructions on verifying and calculating income, including acceptable forms of verification.

From the third party verification forms obtained from each income source, enter the gross amount anticipated to be received for the twelve months from the effective date of the (re)certification. Complete a separate line for each income-earning member. List each respective household member number from Part II. Include anticipated income only if documentation exists verifying pending employment. If any adult states zero-income, please note “zero” in the columns of Part III.

	Column (A)
	Enter the annual amount of wages, salaries, tips, commissions, bonuses, and other income from employment; distributed profits and/or net income from a business.

	Column (B)
	Enter the annual amount of Social Security, Supplemental Security Income, pensions, military retirement, etc.

	Column (C)
	Enter the annual amount of income received from public assistance (i.e., TANF, general assistance, disability, etc.).



	Column (D)
	Enter the annual amount of alimony, child support, unemployment benefits, or any other income regularly received by the household.

	Row (E)
	Add the totals from columns (A) through (D), above. Enter this amount.



Part IV - Income from Assets

See HUD Handbook 4350.3 for complete instructions on verifying and calculating income from assets, including acceptable forms of verification.

From the third party verification forms obtained from each asset source, list the gross amount anticipated to be received during the twelve months from the effective date of the certification. List the respective household member number from Part II and complete a separate line for each member.

	Column (F)
	List the type of asset (i.e., checking account, savings account, etc.)

	Column (G)
	Enter C (for current, if the family currently owns or holds the asset), or I (for imputed, if the family has disposed of the asset for less than fair market value within two years of the effective date of (re)certification).

	Column (H)
	Enter the cash value of the respective asset.

	Column (I)
	Enter the anticipated annual income from the asset (i.e., savings account balance multiplied by the annual interest rate).

	TOTALS
	Add the total of Column (H) and Column (I), respectively.



If the total in Column (H) is greater than $5,000, you must do an imputed calculation of asset income. Enter the Total Cash Value, multiply by 2% and enter the amount in (J), Imputed Income.

	Row (K)

Row (L)
	Enter the greater of the total in Column (I) or (J)

Total Annual Household Income From all Sources	Add (E) and (K) and enter the total




HOUSEHOLD CERTIFICATION AND SIGNATURES
After all verifications of income and/or assets have been received and calculated, each household member age 18 or older must sign and date the Tenant Income Certification. For move-in, it is recommended that the Tenant Income Certification be signed no earlier than 5 days prior to the effective date of the certification.

Part V – Determination of Income Eligibility

	Total Annual Household Income from all Sources
	Enter the number from item (L).

	Current Income Limit per Family Size
	Enter the Current Move-in Income Limit for the household size.

	Household income at move-in Household size at move-in
	For recertifications, only. Enter the household income from the move-in certification. On the adjacent line, enter the number of household members from the move-in certification.

	Household Meets Income Restriction
	Check the appropriate box for the income restriction that the household meets according to what is required by the set-aside(s) for the project.

	Current Income Limit x 140%
	For recertifications only. Multiply the Current Maximum Move-in Income Limit by 140% and enter the total. 140% is based on the Federal Set-Aside of 20/50 or 40/60, as elected by the owner for the property, not deeper targeting elections of 30%, 40%, 45%, 50%, etc. Below, indicate whether the household income exceeds that total. If the Gross Annual Income at recertification is greater than
140% of the current income limit, then the available unit rule must be followed.



Part VI - Rent

	Tenant Paid Rent
	Enter the amount the tenant pays toward rent (not including rent assistance payments such as Section 8).

	Rent Assistance
	Enter the amount of rent assistance, if any.

	Utility Allowance
	Enter the utility allowance. If the owner pays all utilities, enter zero.

	Other non-optional charges
	Enter the amount of non-optional charges, such as mandatory garage rent, storage lockers, charges for services provided by the development, etc.

	Gross Rent for Unit
	Enter the total of Tenant Paid Rent plus Utility Allowance and other non-optional charges.

	Maximum Rent Limit for this unit
	Enter the maximum allowable gross rent for the unit.

	Unit Meets Rent Restriction at
	Check the appropriate rent restriction that the unit meets according to what is required by the set-aside(s) for the project.



Part VII - Student Status

If all household members are full time* students, check “yes”. If at least one household member is not a full time student, check “no”.

If “yes” is checked, the appropriate exemption must be listed in the box to the right. If none of the exemptions apply, the household is ineligible to rent the unit.

*Full time is determined by the school the student attends.

Part VIII – Program Type

Mark the program(s) for which this household’s unit will be counted toward the property’s occupancy requirements. Under each program marked, indicate the household’s income status as established by this certification/recertification. If the property does not participate in the HOME, Tax-Exempt Bond, Affordable Housing Disposition, or other housing program, leave those sections blank.

Tax Credit	See Part V above.

HOME	If the property participates in the HOME program and the unit this household will occupy will count towards the HOME program set-asides, mark the appropriate box indicting the household’s designation.

Tax Exempt	If the property participates in the Tax Exempt Bond program, mark the appropriate box indicating the household’s designation.

AHDP	If the property participates in the Affordable Housing Disposition Program (AHDP), and this household’s unit will count towards the set-aside requirements, mark the appropriate box indicting the household’s designation.

Other	If the property participates in any other affordable housing program, complete the information as appropriate.


SIGNATURE OF OWNER/REPRESENTATIVE

It is the responsibility of the owner or the owner’s representative to sign and date this document immediately following execution by the resident(s).

The responsibility of documenting and determining eligibility (including completing and signing the Tenant Income Certification form) and ensuring such documentation is kept in the tenant file is extremely important and should be conducted by someone well trained in tax credit compliance.

These instructions should not be considered a complete guide on tax credit compliance. The responsibility for compliance with federal program regulations lies with the owner of the building(s) for which the credit is allowable.
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[bookmark: _bookmark5][bookmark: _bookmark4]EXHIBIT "G"
TO DENSITY BONUS HOUSING AGREEMENT
Unit Release [Attached]


RECORDED AT THE REQUEST OF AND WHEN RECORDED RETURN TO:

City of Escondido 
Community Development Department 201 North Broadway 
Escondido, CA 92025-2798
Attn: Director of Community Development

(SPACE ABOVE THIS LINE FOR RECORDER'S USE)

This Unit Release from Regulatory Agreement and Density Bonus Agreement is recorded at the request and for the benefit of the City of Escondido and is exempt from the payment of a recording fee pursuant to Government Code Sections 6103 27383.

UNIT RELEASE FROM REGULATORY AGREEMENT AND DENSITY BONUS AGREEMENT

This  UNIT  RELEASE  FROM  REGULATORY  AGREEMENT  AND  DENSITY
BONUS AGREEMENT (the "Unit Release") is being entered into by and between the CITY OF ESCONDIDO, a California municipal corporation (the "City"), and BUSINESS OWNER NAME, , a __________ company (the "Owner"). City and Owner are hereinafter sometimes referred to collectively as the "Parties" and individually as a "Party."

R E C I T A L S:

A. Owner is the owner in fee of that certain residential unit(s) number(s) 	, located at Address in the City of Escondido, and said residential unit(s) are more particularly described in the legal description attached hereto as Attachment 1 (the "Released Unit(s)") and incorporated by this reference.

B. On or about 	, 20__, Owner and City entered into that certain Density Bonus Housing Agreement (the "Density Bonus Agreement") relating to the Property. The Density Bonus Agreement is a public record and is available for inspection and copying in the office of the City Clerk of City located at 201 North Broadway, Escondido, California 92025-2798. Any capitalized terms not defined herein shall have the meanings ascribed to such terms in the Density Bonus Agreement.

C. The Owner has developed on the Property an up to ________ (__) unit residential community (the "Project").  Pursuant to a City condition of approval for the Project and the Density Bonus Agreement, Owner was required to develop ______ (__) of said units (the "Affordable Units") to be rented at Affordable Rent or sold at Affordable Housing Cost to Very Low Income Households, Low Income Households, and Moderate Income Households. The remaining units in the Project may be sold without restriction as to sale price and the buyers are not subject to any eligibility criteria under the Density Bonus Agreement or its attachments ("Market Rate Units").

D. Pursuant to the Density Bonus Agreement, as to each Affordable Unit, upon the transfer of the Affordable Unit to a Qualified Purchaser in accordance with all requirements of the Density Bonus Agreement, including the recording of the Affordable Housing Covenant against the Affordable Unit, Owner and City may execute and record or cause to be executed and recorded for the benefit of the Released Unit(s) this Unit Release, whereupon the Released Unit(s) would be released from the terms and conditions of the Density Bonus Agreement.

E. Pursuant to the Density Bonus Agreement, as to the Market Rate Units, so long as Owner is in compliance with the Density Bonus Agreement and has designated no less than ___ (#) Units as Affordable Units pursuant to Section 8.3 of this Agreement, then Owner shall have the right at the time it offers the Market Rate Units for sale to request that City execute a Unit Release for any and all Market Rate Units that have been offered for sale. Owner's request for a Unit Release shall be in writing and shall specify the Units that have been designated Market Rate Units and Affordable Units. Upon City's receipt of a request by Owner to execute a Unit Release for any Market Unit that has been offered for sale, City shall have the right to verify that the sale of Market Rate Units will not result in less than ___ (#) of the Units being designated as Affordable Units. If City determines the proposed sale of the Market Rate Units will not result in less than __(#) of the Units being designated as Affordable Units, then City shall deliver to Owner an executed and notarized Unit Release for the Market Rate Units that have been offered for sale and Owner shall be required to use commercially reasonable diligence to sell the Market Rate Units.

C O V E N A N T S:

Based upon the foregoing Recitals, which are incorporated herein by this reference, and for good and valuable consideration, the receipt and sufficiency of which is acknowledged by both parties, Owner and City agree as follows:

1. From and after the date that this Unit Release is recorded, the Released Unit(s) shall not be bound or burdened by any of the provisions set forth or referred to in the Density Bonus Agreement.

2. City shall cooperate in executing any further or additional documents, in recordable form if necessary, as may be reasonably requested by any existing or prospective owner or holder of a mortgage or deed of trust of, in, or to any of the Released Unit(s) to confirm said Unit Release. The form of any such additional documents shall be prepared by such existing or prospective owner or holder at no cost to City, and shall be in a form approved by the City Attorney.

3. Nothing in this Unit Release terminates or releases, or shall be deemed or construed to terminate or release, the Affordable Housing Covenant recorded against each For
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Sale Affordable Unit owned in fee by a Qualified Purchaser or said Qualified Purchaser's successor in interest or assignee.

4. This Unit Release shall not constitute evidence of compliance with or satisfaction of any obligation of Owner to any holder of a mortgage, or any insurer of a mortgage, securing money loaned to finance the construction or operation of work on the Released Unit(s), or any part thereof.

5. No later than ten (10) days after receipt by Owner of a conformed copy of the executed Unit Release from the San Diego County Recorder's Office, Owner shall deliver a copy of said conformed copy to City at the address identified in the Regulatory Agreement for delivery of notices.

IN WITNESS WHEREOF, City has executed this Unit Release from as of this 	 day of 	, 	.

CITY OF ESCONDIDO,
a California municipal corporation

By:		 Its: 	

APPROVED AS TO FORM:
OFFICE OF THE CITY ATTORNEY
MICHAEL R. MCGUINNESS, CITY ATTORNEY

BY: __________________________

Dare DeLano, Assistant City Attorney

On behalf of ____________ [OR PERMITTED SUCCESSOR OR ASSIGNEE] I hereby consent to the recordation of this Unit Release for the benefit of the Released Unit(s) described herein.

Dated: 		"OWNER"

________________________

By:	 


A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



ATTACHMENT 1 TO UNIT RELEASE

LEGAL DESCRIPTION OF RELEASED UNIT(S)

[Attached]

[REPLACE THIS PAGE WITH LEGAL DESCRIPTION OF RELEASED UNIT(S), ONCE KNOWN]
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RECORDED AT THE REQUEST OF AND WHEN RECORDED RETURN TO:

City of Escondido
Community Development Department 201 North Broadway 
Escondido, CA 92025-2798
Attn.: Director of Community Development

(SPACE ABOVE THIS LINE FOR RECORDER'S USE)

This Termination and Release is recorded at the request and for the benefit of the City of Escondido and is exempt from the payment of a recording fee pursuant to Government Code Sections 6103 and 27383.

TERMINATION AND RELEASE

This TERMINATION AND RELEASE (the "Termination and Release") is being entered into by and between the CITY OF ESCONDIDO, a California municipal corporation (the "City"), and ________________, a _______________ company (the "Owner"). City and Owner are hereinafter sometimes referred to collectively as the "Parties" and individually as a "Party."

R E C I T A L S:

A. Owner is the owner in fee of that certain real property located at ___________________, consisting of approximately ____ net acres of land, and more particularly described in the legal description attached hereto as Attachment 1 and incorporated herein by this reference (the "Property").

B. On or about 	, Owner and City entered into that certain Density Bonus Housing Agreement (the "Density Bonus Agreement") relating to the Property. The Density Bonus Agreement is a public record and is available for inspection and copying in the office of the City Clerk of City located at 201 North Broadway, Escondido, California 92025-2798. Any capitalized terms not defined herein shall have the meanings ascribed to such terms in the Density Bonus Agreement.

C. The Owner has developed on the Property an up to __________ (__) unit residential community (the "Project"). Pursuant to a City condition of approval for the Project and the Density Bonus Agreement, Owner was required to develop _______ (__) of said units (the "Affordable Units") to be rented at Affordable Rent or sold at Affordable Housing Cost to Very Low Income Households, Low Income Households, and Moderate Income Households.

1

D. The Density Bonus Agreement was recorded  on 	,  20  ,  as  Instrument  No.	 of the Official Records for San Diego County, California. to provide constructive notice thereof to any successors or assigns of Owner's fee interest of the Property, and to memorialize and impose the restrictive covenants, including the affordability covenants that no less than _______ (__) Units were to be rented at Affordable Rent to Very Low Income Households, Low Income Households, and Moderate Income Households during the Project Rental Period, or sold to Very Low Income Households, Low Income Households, and Moderate Income Households at Affordable Housing Cost as set forth in the Density Bonus Agreement.

E. Pursuant to the Density Bonus Agreement, upon the earlier of: (i) the completion of the recording of Affordable Housing Covenants against each For Sale Affordable Unit, and no sooner than the recording of the last Affordable Housing Covenant against the last For Sale Affordable Unit purchased by a Qualified Purchaser, or (ii) the expiration of the Total Affordability Term with respect to each Affordable Unit, Owner and City are required to execute and record or cause to be executed and recorded for the benefit of the Property this Termination and Release, whereupon the Property and Project would be released from the terms and conditions of the Density Bonus Agreement, and Owner would be released from all obligations thereunder except as to the Survival Obligations as defined below.

C O V E N A N T S:

Based upon the foregoing Recitals, which are incorporated herein by this reference, and for good and valuable consideration, the receipt and sufficiency of which is acknowledged by both parties, Owner and City agree as follows:

1. From and after the date that this Termination and Release is recorded, neither the Property nor the Project shall be bound or burdened by any of the provisions set forth or referred to in the Density Bonus Agreement; provided, however, Owner shall continue to be bound by the obligations in the Density Bonus Agreement referenced in Section 6 of the Density Bonus Agreement as surviving the termination (“Survival Obligations”).

2. City shall cooperate in executing any further or additional documents, in recordable form as necessary, as may be reasonably requested by any existing or prospective owner or holder of a mortgage or deed of trust of, in, or to any of the Property and/or Project to confirm said Termination and Release. The form of any such additional documents shall be prepared by such existing or prospective owner or holder at no cost to City, and shall be in a form approved by the City Attorney.

3. City does hereby certify that Owner is released from any further obligations set forth in the Density Bonus Agreement except for the Survival Obligations.

4. Nothing in this Termination and Release terminates or releases, or shall be deemed or construed to terminate or release, the Affordable Housing Covenant recorded against each For Sale Affordable Unit owned in fee by a Qualified Purchaser or said Qualified Purchaser's successor in interest or assignee or any documents executed in connection with the Affordable Housing Covenants including the documents attached as exhibits thereto.

5. This Termination and Release shall not constitute evidence of compliance with or satisfaction of any obligation of Owner to any holder of a mortgage, or any insurer of a mortgage, securing money loaned to finance the construction or operation of work on the Property, or any part thereof.

[signatures on next page]

IN WITNESS WHEREOF, City has executed this Termination and Release as of this
	 day of 	, 	.

CITY OF ESCONDIDO,
a California municipal corporation

By: 		 Its: 	


ATTEST:


City Clerk




On behalf of _____________________, a _________________ company, [OR SUCCESSOR OR ASSIGNEE] I hereby consent to the recordation of this Termination and Release for the benefit of the Property described herein.

Dated: 		"OWNER"




By:	 


A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)



A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.




STATE OF CALIFORNIA	)
)	ss.
COUNTY OF SAN DIEGO	)


On 	, before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.



	WITNESS my hand and official seal.
	

	


Notary Public
	
(Seal)
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