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AFFORDABLE HOUSING REGULATORY AGREEMENT AND
DECLARATION OF RESTRICTIVE COVENANTS FOR 
DENSITY BONUS PROJECT


by and between


THE CITY OF ESCONDIDO 


and

[OWNER NAME]

for

[Project Name] 

*THIS AGREEMENT CONTAINS SUBORDINATION REQUIREMENTS TO PRESERVE PRIORITY OF LAND USE AND REGULATORY COVENANTS*




AFFORDABLE HOUSING REGULATORY AGREEMENT AND DECLARATION OF RESTRICTIVE COVENANTS FOR DENSITY BONUS PROJECT

This Affordable Housing Regulatory Agreement and Declaration of Restrictive Covenants for Density Bonus Project (“Agreement”) for [Project Name] is made and entered into as of _______, 2023 (the “Effective Date”), by and between THE CITY OF ESCONDIDO, a California municipal corporation (“City”) and [Company name and type of entity] (“Owner”). City and Owner are individually referred to herein as a “Party” and collectively as the “Parties.”

RECITALS

A. Owner is the owner in fee of that certain real property located at [property address] consisting of approximately ____ acres, more particularly described in the legal description attached hereto as Exhibit A, and more particularly depicted in Exhibit B, both of which are incorporated herein by reference (the “Property”). 

B. On _____[date], Owner submitted an application to City for the development of a [mixed use/residential] project (the “Project”), the final iteration of which includes construction of ___[#] rental units, broken down by affordability level as follows: (a) up to ___[number] (__)  rental units, to be rented at “market rate” prices (the “Market Rate Units”); (b) ___[number] (__)  rental units to be leased to households qualifying as Middle Income Households as defined below  (the “Middle Income Units”); and (c) ___[number] (__)  rental units to be leased to households with very low and low incomes as defined below (the “Affordable Units”).

C. The City has adopted a Density Bonus Ordinance, Escondido Municipal Code Chapter 33 Article 67 (DENSITY BONUS AND RESIDENTIAL INCENTIVES), to implement State Density Bonus Law (Government Code Section 65915 et seq.) (together “Density Bonus Law”). Density Bonus Law allows a density bonus, concessions, waivers, and parking reductions when a developer proposes to provide rental housing affordable to Lower Income or Very Low Income Households (as defined below). 

D. On ______[date], the [describe the approval – ex. City’s Development Services Director/Planning Commission/City Council/Resolution numbers etc] approving  the Owner’s application for a density bonus, concessions, and waivers pursuant to Density Bonus Law (referred to collectively as the “Project Approvals”).

E. Owner applied to the City for certain incentives and concessions under Density Bonus Law. The City granted the incentives and concessions listed below on the specific condition that  at least [number] (__) of the units in the Project be restricted to be rented to and occupied by “Qualifying Households” for a period of fifty-five (55) years, as detailed in this Agreement and as required by the Project Approvals and Density Bonus Law. 

a. A __% density bonus above the otherwise-permitted maximum residential density on the Property;
b. A “concession” permitting [describe concession];
c. A “concession” permitting [describe concession];
d. A “waiver” permitting [describe waiver]. 
F. To ensure the continued affordability of the Affordable Units for the Term, this Agreement shall be executed and recorded against the Property prior to the recordation of any parcel map or final subdivision map or issuance of building permits for the Project, whichever occurs first.
G. The purpose of this Agreement is to restrict the occupancy and rents of __[number] (__) of the Affordable Units for the benefit of  Low Income Households and __[number] (__) of the Affordable Units for the benefit of  Very Low Income Households, as required by Density Bonus Law and the Project Approvals. The Parties intend the covenants set forth in this Agreement to run with the land and to be binding upon Owner and Owner’s successors and assigns for the full term of this Agreement.

AGREEMENT

NOW, THEREFORE, IN CONSIDERATION OF THE MUTUAL COVENANTS AND UNDERTAKINGS SET FORTH HEREIN, AND FOR OTHER GOOD AND VALUABLE CONSIDERATION, THE RECEIPT AND SUFFICIENCY OF WHICH IS HEREBY ACKNOWLEDGED, THE OWNER AND THE CITY DO HEREBY COVENANT AND AGREE FOR THEMSELVES, THEIR SUCCESSORS AND ASSIGNS AS FOLLOWS:

1. Definitions. In addition to the terms that may be defined elsewhere in this Agreement, the following terms when used in this Agreement shall be defined as follows:  

1.1	“Adjusted for Family Size Appropriate for the Unit” means, in the absence of pertinent federal statutes applicable to the Project, adjusted for a household of one person in the case of a studio unit, two persons in the case of a one-bedroom unit, three persons in the case of a two-bedroom unit, four persons in the case of a three-bedroom unit, and one additional person for every additional bedroom thereafter.
1.2	“Affordable Housing Occupancy Date” means the date of issuance by City of a certificate of occupancy for the final Affordable Unit in the Project, to be memorialized by the Parties through execution and recordation of a Certificate of Completion. 
1.3 	“Affordable Rent” means for a Very Low Income Household the maximum Monthly Rent that does not exceed the amount of rent (including a reasonable utility allowance) for a very low income household authorized pursuant to Health and Safety Code Section 50053 as such statute exists on the date hereof (a copy of which, along with other pertinent statutes, is attached hereto as Exhibit C), which is the product of thirty percent (30%) times fifty percent (50%) of Median Income, adjusted for household size appropriate to the unit. “Affordable Rent” means for a Low Income Household the maximum Monthly Rent that does not exceed the amount of rent (including a reasonable utility allowance) for a low income household authorized pursuant to Health and Safety Code Section 50053 as such statute exists on the date hereof, which is the product of thirty percent (30%) times sixty percent (60%) of Median Income, adjusted for household size appropriate to the unit. "Affordable Rent" means for a Moderate Income Household the maximum Monthly Rent that does not exceed the amount of rent (including a reasonable utility allowance) for a moderate income household authorized pursuant to Health and Safety Code Section 50053 as such statute exists on the date hereof, which is the product of thirty percent (30%) times one hundred ten percent (110%) of Median Income, adjusted for household size appropriate to the unit. An example of the calculation of Affordable Rent is attached hereto as Exhibit D.

1.4	“Affordable Units” means the __[number] (__) deed-restricted, residential rental units, which are restricted to occupancy by Low Income Households, and the __[number] (__) deed-restricted, residential rental units, which are restricted to occupancy by Very Low Income Households. 
1.5  “Annual Report” means the Certification of Continuing Program Compliance attached to this Regulatory Agreement as Exhibit E and incorporated by this reference, or comparable report filed annually by Owner with the City. Unit-specific information may be submitted through use of the City’s online monitoring software rather than using the attached certificate. The City will assess Owner an annual monitoring fee for its monitoring activities.

1.6	“Area Median Income” or “AMI” means the median income for San Diego County, California, adjusted for the actual number of persons in the applicable household, as determined by HUD pursuant to Section 8 of the United States Housing Act of 1937 and as published from time to time by HCD in Section 6932 of Title 25 of the California Code of Regulations or successor provision published pursuant to California Health and Safety Code Section 50093(c), unless a federal standard applicable to the development (such as the Tax Credits program, as administered pursuant to the regulations of TCAC) provides for the use of a different calculation of median income, in which case the federal standard shall apply.
1.7	“Gross Income” means the combined, gross, pre-tax income of all adult occupants of the applicant household, as calculated under California Code of Regulations, Title 25, Section 6914, unless a federal standard applicable to the Project (such as the Tax Credits program, as administered pursuant to the regulations of TCAC) provides for the use of a different calculation of household income, in which case the federal standard shall apply.
1.8	“HCD” means the State of California Department of Housing and Community Development.
1.9 	“Low Income Households” shall have the meaning defined in California Health and Safety Code Section 50079.5 and as periodically published by the California Department of Housing and Community Development unless a federal standard applicable to the development (such as the Tax Credits program, as administered pursuant to the regulations of TCAC) provides for a different standard for Lower Income Households in which case the TCAC standard shall apply. 
1.10	  “Market Rate Unit” means a unit that is not restricted for rent or sale to a particular affordability level.

1.11	“Middle Income Household” means a household whose Gross Income upon initial occupancy is neither less than one hundred twenty percent (120%) of AMI nor more than one hundred sixty percent (160%) of AMI, as adjusted for the actual number of persons in the applicable household.

1.12. 	“Middle Income Unit” means a unit that is restricted for rent or sale to Middle Income Households.

1.13 	“Monthly Rent” means the total of monthly payments for (a) use and occupancy of each Affordable Unit and land and facilities associated therewith, (b) any separately charged fees or service charges assessed by Owner which are required of all tenants, other than security deposits, (c) a reasonable allowance for an adequate level of service of utilities not included in (a) or (b) above, including garbage collection, sewer, water, electricity, gas and other hearing, cooking and refrigeration fuels, but not including telephone or cable service, and (d) possessory interest, taxes or other fees or charges assessed for use of the land and facilities associated therewith by a public or private entity other than Owner. In the event that all utility charges are paid by the landlord rather than the tenant, no utility allowance shall be deducted from the rent.

1.14 	“Qualifying Household” means a Household which meets the definitions of either Low Income Household, Middle Income Household, or Very Low Income Household, as applicable.

1.15 	“Tax Credits” means the federal low-income housing tax credit program under Section 42 of the Internal Revenue Code.

1.16 	“TCAC” means the California Tax Credit Allocation Committee. 

1.17 	“Tenant” means a household occupying an Affordable Unit.

1.18 	“Term” means the term of this Agreement, commencing upon the Effective Date and ending on the Termination Date.

1.19 	“Termination Date” is the date that the Affordability Term as discussed below in Section 8 has ended for all units. After the Termination Date, the parties shall record a Termination and Release in substantially the form of that attached hereto as Exhibit F. 

1.20 	“Unit” means a residential dwelling unit within the Project to be rented by Owner to a Household without restrictions.

1.21 	“Very Low Income Households” shall have the meaning defined in California Health and Safety Code Section 50105 and as periodically published by the California Department of Housing and Community Development.

2. Exhibits. The following documents are attached to, and by this reference made a part of, this Agreement.

Exhibit "A"	— Legal Description of the Property. 
Exhibit "B"	— Map showing Property and its Location.
Exhibit "C"	— Health and Safety Code Sections 50052.5, 50053,                                 
			50079.5, 50105, and 50093
Exhibit "D"	— Example of Affordable Rent Calculation
Exhibit "E"	—  Certification of Continuing Program Compliance/Annual 
		Report
Exhibit "F"	—  Termination and Release
Exhibit "G"	— Certification of Tenant Eligibility and Income Computation
Exhibit “H”	— Project Approval Documents Including Conditions of 
		Approval

3. Use and Affordability Restrictions. Owner hereby covenants and agrees, for itself and its successors and assigns, that the Affordable Units shall be used solely in compliance with the Project Approvals and the requirements set forth herein, and that for a term of fifty-five (55) years commencing upon the Affordable Housing Occupancy Date, each Affordable Unit shall be rented at an Affordable Rent to (or if vacant, available for occupancy by) a Qualifying Household. Owner represents and warrants that it has not entered into any agreement that would restrict or compromise its ability to comply with the occupancy and affordability restrictions set forth in this Agreement, and Owner covenants that it shall not enter into any agreement that is inconsistent with such restrictions without the express written consent of City. 

4. Construction of Affordable Units. 

4.1	The Parties intend that all of the Affordable Units shall be constructed concurrently with, or earlier than construction of the Market Rate Units.  The City shall not issue building permits for more than fifty (50) percent of the Market Rate Units until the City has issued building permits for all of the Affordable Units. The City shall not approve any final inspections or issue any certificates of occupancy for more than fifty (50) percent of the Market Rate Units until the City has issued certificates of occupancy for all of the Affordable Units. The Affordable Units shall be disbursed within the housing development.
4.2	City’s Authorized Representative may approve, in its sole discretion (which may be withheld for any reason), a modified construction schedule if this timing requirement will create unreasonable delays in the issuance of certificates of occupancy for Market Rate Units and if the Owner provides satisfactory assurance, as approved by the City’s Authorized Representative, that the Affordable Units will be completed prior to completion of all of the Market Rate Units. Each Affordable Unit shall be inspected by the City prior to occupancy to determine that it meets the construction and other standards required by this Agreement.
5. Minimum Development Standards for Affordable Units. The Affordable Units shall be constructed with the same exterior appearance and interior features, fixtures, and amenities, and shall use the same type and quality of materials as provided for the Market Rate Units in the Project. The design, appearance, and general quality of the Affordable Units shall be consistent with the design review standards that are part of the Project Approvals.
6. Income Mix for Affordable Units.  The Project shall have no less than ____[number] (__) Affordable Units pursuant to the terms and conditions of this Agreement, ___ of which will be made available for rent to Low Income Households, and __ of which will be made available for rent to Very Low Income Households.
7. Unit Size Mix for Affordable Units. The Average square footage for Market Rate Units shall be approximately the same as the average square footage for the Affordable Units of the same number of bedrooms. The Project shall include a mix of affordable units (by number of bedrooms) consistent with the unit mix of nonrestricted units. The number of bedrooms in the Affordable Units shall have at least equal the minimum number of bedrooms of the nonrestricted units, and the number of bedrooms in the Affordable Units shall be consistent with the requirements of Escondido Municipal Code Section 33-1417(d). _____________[list the number of 2 and 3 bedroom units required by EMC 33-1417(d) based on the total number of units and location of the Project.] Nothing herein shall preclude Owner from increasing the number of Affordable Units.  
8. Affordability Term. Each Affordable Unit shall be restricted to use and occupancy by an Eligible Household for a total period or no less that fifty-five (55) years (“Total Affordability Term”). The Total Affordability Term for an Affordable Unit shall commence on the date that the Affordable Unit receives all required occupancy permits from the City. It is possible that the Total Affordability Period for one Affordable Unit will neither commence on the same date nor terminate on the same date as another Affordable Unit and it is possible that the Total Affordability Terms for all Affordable Units will commence on difference days and terminate on different days. 

  9. 	 Household and Resident Eligibility and Reporting.
[bookmark: _Ref130625494][bookmark: _Ref207739591][bookmark: _Ref207739818]9.1	Determination of Qualifying Households. Determination of Qualifying Household shall be made by the Owner at the time of initial application by an individual or family for occupancy of an Affordable Unit. At the time of initial application, the Owner shall require an applicant to complete the Certification of Tenant Eligibility Form and certify the accuracy of the information provided on such form. A sample Certification of Tenant Eligibility Form is attached hereto as Exhibit G. 

	9.2	Verification of Tenant Eligibility. The Owner shall make a good faith effort to verify the accuracy of income information provided in any Income Certification Form by an applicant for occupancy of an Affordable Unit or by a Qualifying Household occupying a Qualifying Unit, by taking one or more of the following steps, as reasonably required or indicated: (1) obtain an income tax return and copy of each W2 Wage and Earnings Statement for the most recently concluded income tax year; (2) conduct a credit reporting agency or similar search; (3) obtain an income verification form from the applicant’s or the Qualifying Household’s current employer(s); (4) obtain an income verification form from the United States Social Security Administration and/or the California Department of Social Services, if the applicant or the Qualifying Household receives assistance from either of such agencies; or (5) if the applicant or an adult member of a Qualifying Household is unemployed and has no such income tax return, obtain another form of independent verification. For the purposes of this section, Owner may conclusively rely upon the evidence of the age of the occupant(s) of a Qualifying Unit as presented in a valid California Driver’s License, or other form of identification issued by the State of California or the United States Government, which includes a date of birth. All such verification information shall only be obtained by Owner after obtaining the applicant’s or the Qualifying Household’s written consent for the release of such information to the Owner. Failure to consent in writing to the release of such income verification information to the Owner may disqualify an applicant for occupancy of a Qualifying Unit or be grounds for termination of Qualifying Household’s occupancy of a Qualifying Unit. 

[bookmark: _Ref135640536]9.3 	Certification of Tenant Eligibility. The Owner shall maintain on file all Certification of Tenant Eligibility Forms completed by applicants for occupancy of Affordable Units and by Qualifying Households that occupied or are occupying Affordable Units, and shall provide copies of the Forms to the City for its review and approval upon request by the City. Certification shall be updated annually. The Owner and each Qualifying Household occupying an Affordable Unit shall permit the City to conduct inspections of the Property, the Project and each Affordable Unit, from time-to-time, for purposes of verifying compliance with this Agreement, upon 15 days prior written notice to the Owner.

9.4	Code Enforcement. Owner acknowledges and agrees that the City, and their employees and authorized agents, shall have the right to conduct code compliance and/or code enforcement inspections of the Project and the units, both exterior and interior, at reasonable times and upon reasonable notice (not less than 48 hours’ prior notice, except in an emergency) to Owner and/or an individual tenant. If such notice is provided by City representative(s) to Owner, then Owner (or its Property Manager) shall immediately and directly advise any affected tenant of such upcoming inspection and cause access to the area(s) and/or unit(s) at the Project to be made available and open for inspection. Owner shall include express advisement of such inspection rights within the lease/rental agreements for each unit in the Project in order for each and every tenant and tenant household to be aware of this inspection right.

9.5	Annual Report. The Owner shall submit its first Annual Report to the City on the April 30th immediately following the issuance of the final Certificate of Occupancy for the Project by the City. Thereafter, on each April 30 during the Term, the Owner shall submit an Annual Report to the City. The City shall maintain the confidentiality of the information contained in any Annual Report specifically relating to any particular Qualifying Household occupying an Affordable Unit, to the extent reasonably allowed by law, as determined by the City’s general or special counsel.

9.5.1  The Annual Report Should include the following information about the Affordable Unit(s): (i) unit number; (ii) number of bedrooms; (iii) current rent and other charges; (iv) dates of any vacancies during the previous year; (v) number of people residing in the unit; (vi) total gross household income of residents; (vii) documentation of source of household income

 9.5.2  The Owner shall include with the Annual Report an income recertification for each household, documentation verifying tenant eligibility, and such additional information as City may reasonably request from time to time in order to demonstrate compliance with this Agreement. The Annual Report shall conform to the format requested by City. 

9.5.3  The Owner shall provide City and its authorized agents and representatives reasonable access to any books, documents, papers and records associated with the Affordable Units for the purpose of making audits, examinations, excerpts and transcriptions in connection with monitoring compliance with this Agreement, during normal business hours

9.6	Disclosure. City warrants that it will provide Owner with reasonable notice of any unauthorized, unlawful disclosure of Forms or related Tenant records provided to City by Owner in conformance with this Section 5.5. Under such circumstances, City holds Owner harmless from any and all damages resulting from any such unauthorized and illegal disclosure contemplated by this Section 5.5 for Forms or related Tenant records while in City’s possession. Owner warrants and acknowledges that City is a California public agency subject to State open government laws, including the California Public Records Act (Gov. Code § 6250, et. seq.).  
10. 	Owner Covenant Regarding Lease of Affordable Units. The Owner, for itself, its successors and assigns, covenants and agrees that, if any Affordable Unit is rented or leased during the Term, the rental or lease of the Qualifying Unit shall be accomplished through a written lease agreement and all of the following restrictions shall apply:
1.1      A Qualifying Household shall be the record tenant and only occupant of the Affordable Unit.
[bookmark: _Ref130873956]10.2     The lease for each Affordable Unit shall be for an initial term of not less than 12 months.
10.3     Each lease for an Affordable Unit shall contain all of the following provisions:
10.3.1  	An agreement authorizing the Owner to immediately terminate the tenancy of a Qualifying Household occupying an Affordable Unit, where one or more members of that Qualifying Household misrepresented any fact material to the qualification of such household as a Qualifying Household;
10.3.2	An agreement providing that each Qualifying Household occupying a Qualifying Unit shall be subject to annual certification or recertification of income as a condition to continued occupancy of the Qualifying Unit; 
10.3.3 	An agreement providing that each Qualifying Household occupying a Qualifying Unit may be subject to rental increases in accordance with this Density Bonus Agreement.
10.3.4	An agreement providing that the Owner will not discriminate on the basis of race, color, creed, religion, sex, gender, gender identity, gender expression, sexual orientation, marital status, national origin, ancestry, familial status, source of income, disability, genetic information or receipt of public assistance or housing assistance in connection with rental of an Affordable Unit, or in connection with the employment or application for employment of persons for operation and management of the Project, and all contracts, applications and leases entered into for such purposes shall contain similar non-discrimination clauses to such effect.
[bookmark: _Toc130617943]10.4	 The Owner shall not terminate the tenancy or refuse to renew the lease or rental agreement of a Qualifying Household except for: (i) serious or repeated violations of the terms and conditions of the lease; (ii) because the previously Qualifying Household is no longer a Qualifying Household; (iii) for violation of applicable Federal, State, or local law; or (iv) for other good cause. The Owner shall follow all applicable laws in connection with termination of the tenancy of a Qualifying Household or a refusal to renew the lease or rental agreement of a Qualifying Household.  
11.	Tenant Selection Policies and Criteria. The Owner shall adopt written tenant selection policies and criteria that: 

[bookmark: _Hlk118295115]11.1 	are consistent with the definitions of  Qualified Households provided herein;

[bookmark: _Ref202671453]11.2 	are reasonably related to tenant eligibility and ability to perform the obligations of the lease for an Affordable Unit;

11.3 	subject to applicable fair housing laws, give reasonable preference and consideration to the housing needs of households residing in, employed in, or offered employment in the City of Escondido, including those that are involuntarily displaced by natural disaster, or by activities of the City, including but not limited to priority placement on a written waiting list of available units;

11.4  	provide for the selection of tenants from a written waiting list in the chronological order of their application subject to Section 11.3, insofar as is practicable;

11.5 	give prompt written notice to any rejected applicant of the grounds for rejection;

11.6 	provide for all of the Affordable Units to be available for occupancy on a continuous basis to Qualifying Households; and

11.7  	do not give preference to any particular class or group of persons in leasing or renting the Qualifying Units, except as provided in Section 11.3 and to the extent that a tenant must be a Qualifying Household. 

12. Household Income Increases – (otherwise referred to as “over income”). If upon any recertification, the income of a previously Qualifying Household exceeds 140% of the qualifying income for a Qualifying Household, then the Owner or Property Manager shall notify such household that its lease for its Qualifying Unit will not be renewed upon the expiration of its lease, unless the household again becomes a Qualifying Household upon recertification prior to the expiration of its lease.  Such tenant shall be required to vacate the unit and Owner shall rent the unit to another  Qualifying Household to restore the affordability mix required by this Agreement. Provided, however, that if the Project is financed with Tax Credits or other Federal or State assistance, then the requirements of IRS regulation section 1.42, and/or other relevant regulations shall apply. In addition, should a Tenant’s Gross Income exceed the qualifying income for a Lower Income Household, and should this section cause the Tenant’s Rent to exceed the requirements of this Agreement, Owner shall still be deemed in conditional compliance with this Agreement until such time as Tenant is required to move out pursuant to this Agreement, at which point the Affordable Unit shall be rented as an LI Unit as needed to restore the affordability mix required by this Agreement

13.  	No Condominium Conversion. Owner shall not, and shall not allow any other person to, cause all or any portion of the Property to be converted to condominiums or to otherwise allow a condominium map or condominium plan to be recorded or filed against all or any portion of the Property. Owner further agrees that the conversion of all or any portion of the Property to condominiums and/or the recordation or filing of a condominium map or condominium plan against all or any portion of the Property during the term of this Declaration, shall be a breach of this Declaration, entitling City to immediately exercise any and all of its rights and remedies under this Declaration
14. 	Non-Discrimination; Compliance with Fair Housing Laws.

[bookmark: _Hlk435275223]	14.1 		Non-Discrimination. All affordable units in the Project shall be available for occupancy on a continuous basis to Qualified Households. The Owner shall not give preference to any particular class or group of persons in renting the units in the Project except as provided in Section 11.3. There shall be no discrimination against or segregation of any person or group of persons, on account of race, color, creed, religion, sex, gender, gender identity, gender expression, sexual orientation, marital status, national origin, ancestry, familial status, source of income, disability, or genetic information in the leasing, subleasing, transferring, use, occupancy, tenure, or enjoyment of any Unit. Neither the Owner nor any person claiming under or through the Owner, shall establish or permit any such practice or practices of discrimination or segregation with reference to the selection, location, number, use, or occupancy, of tenants, lessees, sublessees, subtenants, or vendees of any Unit or in connection with the employment of persons for the operation and management of any Unit, the Project or the Property. All deeds, leases or contracts made or entered into by the Owner as to the units, the Project or the Property or any portion thereof, shall contain covenants prohibiting discrimination, as prescribed by this Regulatory Agreement. The Owner shall include a statement in all advertisements, notices and signs for the availability of units in the Project for rent to the effect that the Owner is an Equal 
Housing Opportunity Provider.

14.2  		Equal Housing Notice. Owner shall provide for a statement in all advertisements, notices and signs for the availability of Qualifying Units for lease or rent to the effect that the Owner is an equal housing opportunity provider, and include an equal housing opportunity logotype in all notices, signs and advertisements in print media for the Qualifying Units.
14.3	 	Fair Housing. Owner shall comply with state and federal fair housing laws in the marketing and rental of the Affordable Units. With respect to the Affordable Units, Owner shall accept as tenants, on the same basis as all other prospective tenants, persons who are recipients of federal certificates or vouchers for rent subsidies pursuant to the existing Section 8 program or any successor thereto.

15.  Term of Agreement.

15.1 	Term of Restrictions. This Agreement shall commence upon the Effective Date and shall remain in effect until the Termination Date.

15.2   Effectiveness Survives Conveyance of Property.

15.2.1 This Agreement shall remain effective and fully binding on all portions of the Property for the full term hereof, regardless of any sale, assignment, transfer, refinancing, or conveyance of the Affordable Units or the Project or any part thereof or interest therein.

15.2.2 Upon the Affordable Housing Occupancy Date, the Agreement shall be released from the rest of the Property and shall only apply to the Affordable Housing Site.

15.3  Reconveyance. Upon the termination of this Agreement, the Parties agree to execute and record appropriate instruments to release and discharge this Agreement; provided, however, the execution and recordation of such instruments shall not be necessary or a prerequisite to the termination of this Agreement upon the expiration of the Term. 

16.  Binding Upon Successors; Covenants to Run with the Land.  The Property shall be held, sold, conveyed, encumbered, used, occupied, and improved subject to the covenants, conditions, and restrictions set forth herein. Without limiting the generality of the foregoing, Owner and City hereby declare their understanding and intent that:
16.1  	The covenants and restrictions contained in this Agreement shall be construed as covenants running with the land pursuant to California Civil Code section 1468 and not as conditions which might result in forfeiture of title by Owner;
16.2  The burden of the covenants and restrictions set forth in this Agreement touch and concern the Property in that the Owner’s legal interest in the Property and all improvements thereon are rendered less valuable thereby; and
16.3  The benefit of the covenants and restrictions set forth in this Agreement touch and concern the land by enhancing and increasing the enjoyment and use of the Property by the Affordable Unit tenants.
16.4  All covenants and restrictions contained herein without regard to technical classification or designation shall be binding upon Owner and its successors in interest for the benefit of the City, and such covenants and restrictions shall run in favor of the City for the entire period during which such covenants and restrictions shall be in force and effect, without regard to whether the City is an owner of any land or interest therein to which such covenant and restrictions relate.
16.5  In the event that a court of competent jurisdiction determines that the covenants herein do not run with the land, such covenants shall be enforced as equitable servitudes against the Affordable Units in favor of the City.

17. 	Development and Management of the Project.
17.1 [bookmark: _Hlk118295386] Development of the Project.  Owner shall develop the Project in accordance with all Conditions of Approval contained in the City’s approval of the Project. A copy of the Project Approval Documents including the Conditions of Approval is attached hereto as Exhibit H and incorporated herein.

17.2 Marketing Plan. Prior to issuance of building permits for the Project, Owner shall submit leasing forms and a marketing plan for the advertising and selection of tenants of the Affordable Units to the City's Housing Manager, or his or her designee, for review and approval.

17.3 Management of Project; Property Manager. Owner shall manage or cause the Project, and all appurtenances thereto that are a part of the Project, to be managed in a prudent and business-like manner, consistent with good property management standards for other comparable first quality, well-managed affordable rental housing projects in the County of San Diego. 

17.4 Management Responsibilities. Owner shall be responsible for all management functions with respect to the Affordable Units, including without limitation the selection of tenants, certification and recertification of household income and eligibility, evictions, collection of rents and deposits, maintenance, landscaping, routine and extraordinary repairs, replacement of capital items, and security. City shall have no responsibility for construction, rehabilitation, management, repair, maintenance or marketing of the Affordable Units.

17.5 Management Entity. If Owner enters into a separate property management agreement (“Management Agreement”) with a property management company or other organization in order to manage the Affordable Units (including leasing, property management, maintenance and repair services, and reporting obligations) and ensure that Owner’s obligations under this Agreement with respect to the Affordable Units are satisfied (“Property Manager”), the Management Agreement shall not relieve Owner of its primary responsibility for proper performance of management duties. 

17.6 Management Policies. Owner shall adopt and implement written management policies with respect to the Affordable Units that comply with the provisions of this Agreement. The Owner shall provide copies of its management policies to City upon their initial adoption and thereafter upon request.

17.7 Repair, Maintenance and Security. Throughout the term of this Agreement, Owner shall at its own expense, maintain the Affordable Units in good physical condition, in good repair, and in decent, safe, sanitary, habitable and tenantable living conditions in conformity with all applicable state, federal, and local laws, ordinances, codes, and regulations. Without limiting the foregoing, Owner agrees to maintain the Affordable Units (including without limitation, the residential units, common areas, landscaping, driveways, parking areas and walkways) in a condition free of all waste, nuisance, debris, unmaintained landscaping, graffiti, disrepair, abandoned vehicles/appliances, and illegal activity, and shall take all reasonable steps to prevent the same from occurring on the Affordable Units. Owner shall prevent and/or rectify any physical deterioration apart from reasonable wear and tear of the Affordable Units and the improvements located therein in good condition and repair. Owner shall provide adequate security measure for the Project, including without limitation, the installation of adequate lighting and deadbolt locks.

          17.8     Property Management Plan. Prior to issuance of building permits for the Project, Owner shall submit to the City for review and approval, a management plan for the Project which must include a detailed plan and strategy for long term marketing, operation, maintenance, repair and security of the Project, (“Property Management Plan or Plan”). The City shall review and shall act reasonably to approve or disapprove the Property Management Plan within a reasonable time. The approval of the Property Management Plan is a necessary condition precedent to approval by City of Project building plans. Subsequent to approval of the Property Management Plan by the City the ongoing management and operation of the Project shall be in compliance with the approved Property Management Plan. During the Affordability Period, Borrower and its Property Manager may from time to time submit to the City proposed amendments to the Property Management Plan, the implementation of which shall also be subject to the prior written approval of the City. 
        
17.9   Property Damage or Destruction. If any part of the Affordable Units are damaged or destroyed, Owner shall repair or restore the same, consistent with the occupancy and rent restriction requirements set forth in this Agreement. Such work shall be commenced as soon as reasonably practicable after the damage or loss occurs and shall be completed within one year thereafter or as soon as reasonably practicable, provided that insurance proceeds are available to be applied to such repairs or restoration within such period and the repair or restoration is financially feasible. During such time that lenders providing financing for the construction of the Project impose requirements that differ from the requirements of this Section the requirements of such lenders and investors shall prevail.

18. 	Recordation; Subordination. This Agreement shall be recorded in the Official Records of San Diego County no later than the date on which the final subdivision map for the Project is recorded. Owner hereby represents, warrants and covenants that with the exception of easements of record, absent the written consent of City, this Agreement shall not be subordinated in priority to any lien (other than those pertaining to taxes or assessments), encumbrance, or other interest in the Affordable Units. Notwithstanding the fact that the Project Approvals run with the Property and the ____ Affordable Units shall remain restricted for use by [Low Income Households at a LI Rent/Very Low Income Households at a VLI Rent] regardless of any subordination, upon request, the City shall not unreasonably withhold its consent to subordinate this Agreement to the deeds of trust and regulatory agreements required by Owner’s construction and permanent lenders (each a “Senior Interest”) in a form reasonably approved by the City, if the subordination request meets the following conditions:

18.1   All of the proceeds of loans related to the proposed Senior Interest, less any transaction costs, must be used to provide construction and/or permanent financing for the Affordable Units or the Project.

18.2  	The proposed lender of a Senior Interest (each a “Senior Lender”) must be a state or federally chartered financial institution, or a nonprofit corporation that is not affiliated with Owner or any of Owner’s affiliates, other than as a depositor or a lender. The City reserves the right to negotiate priority of interest with public entities.

18.3  The subordination agreement(s) must be structured to minimize the risk that this Agreement would be extinguished as a result of a foreclosure by the Senior Lender or other holder of the Senior Interest. To satisfy this requirement, the subordination agreement must provide the City with adequate rights to cure any defaults by Owner, including: (i) providing the City or its successor with copies of any notices of default in the same manner as provided to Owner at the same time or promptly thereafter such notice is provided to the Owner; and (ii) providing the City with a cure period of at least thirty (30) days to cure any default.

18.4  The subordination does not require the consent of the Senior Lender prior to the City exercising remedies available to the City under this Agreement.

19. 	No Impairment of Lien. No violation or breach of the covenants, conditions, restrictions, provisions or limitations contained in this Agreement shall defeat or render invalid or in any way impair the lien or charge of any mortgage, deed of trust or other financing or security instrument; provided, however, that any successor in interest to the Affordable Units shall be bound by such covenants, conditions, restrictions, limitations and provisions, whether such successor’s title was acquired by foreclosure, deed in lieu of foreclosure, trustee’s sale or otherwise.

20. Defaults.

20.1  	Events of Default. The occurrence of any of the following is a default and shall constitute a material breach of this Regulatory Agreement and, if not corrected, cured or remedied in the time period set forth in Section 15.2, shall constitute an “Event of Default” hereunder:
20.1.1 failure of the Owner or any person under its direction or control to comply with or perform when due any material term, obligation, covenant or condition contained in this Regulatory Agreement;
20.1.2 any warranty, representation or statement made or furnished to the City by the Owner under this Regulatory Agreement that is false or misleading in any material respect either now or at the time made or furnished; or
20.1.3 the dissolution or termination of the existence of the Owner as an ongoing business, insolvency, appointment of a receiver for any part of the Property of the Owner, any assignment for the benefit of creditors, any type of creditor workout or the commencement of any proceeding under any bankruptcy or insolvency laws by or against the Owner.
20.2  Notice of Default. The City shall give written notice of default to the Owner, in accordance with Section 20, stating that such notice is a “Notice of Default,” specifying the default complained of by the City and requiring the default to be remedied within 30 calendar days of the date of the Notice of Default. Except as required to protect against further material damage, the City may not institute legal proceedings against the Owner until 30 calendar days after providing the Notice of Default. Failure or delay in giving a Notice of Default shall not constitute a waiver of any default, nor shall it change the time of occurrence of the default. If the default specified in the Notice of Default is such that it is not reasonably capable of being cured within 30 calendar days, and if the Owner initiates corrective action within said 30 calendar day period and diligently works to effect a cure as soon as possible, then the Owner may have such additional time as authorized in writing by the City as reasonably necessary to complete the cure of the default prior to exercise of any other remedy for the occurrence of an Event of Default.  Such authorization for additional time to cure shall not be unreasonably withheld, conditioned or delayed. If the Owner fails to take corrective action relating to a default within 30 calendar days following the date of Notice of Default (or to complete the cure within the additional as may be authorized by the City or set forth above for the limited partner of the Owner), an Event of Default shall be deemed to have occurred.  
20.3 Inaction Not a Waiver of Default. Any failure or delays by the City in asserting any of its rights and remedies as to any default shall not operate as a waiver of any default or of any such rights or remedies. Delays by the City in asserting any of its rights and remedies shall not deprive the City of its right to institute and maintain any actions or proceedings which it may deem necessary to protect, assert or enforce any such rights or remedies.
21. 	Remedies. Upon the occurrence of an Event of Default, the City shall, in addition to the remedial provisions of Section 12 as related to a Maintenance Deficiency at the Property, be entitled to seek any appropriate remedy or damages by initiating legal proceedings as follows: (i) by mandamus or other suit, action or proceeding at law or in equity, to require the Owner to perform its obligations and covenants hereunder, or enjoin any acts or things which may be unlawful or in violation of the rights of the City; or (ii) by other action at law or in equity as necessary or convenient to enforce the obligations, covenants and Agreements of the Owner to the City.
22.	Indemnity. To the fullest extent permitted by law, Owner shall indemnify, defend (with counsel approved by City) and hold City and its elected and appointed officers, officials, employees, agents, consultants, contractors and representatives (collectively, the “Indemnitees”) harmless from and against all liability, loss, cost, expense (including without limitation attorneys’ fees and costs of litigation), claim, demand, action, suit, judicial or administrative proceeding, penalty, deficiency, fine, order, and damage (all of the foregoing collectively “Claims”) arising directly or indirectly, in whole or in part, as a result of or in connection with Owner’s construction, management, marketing, evaluation and determination of a household’s Gross Income, leasing, or operation of the Affordable Units or any failure to perform any obligation as and when required by this Agreement. Owner’s indemnification obligations under this Section 21 shall not extend to Claims resulting solely from the gross negligence or willful misconduct of Indemnitees. The provisions of this Section 21 shall survive the expiration or earlier termination of this Agreement.

23.	Expenses. Owner agrees to pay an annual monitoring fee for compliance with this Agreement as may be adopted by resolution of the City Council which is in force and effect for a similar class of affordable units; provided, however, that if the Project is financed with Tax Credits or other Federal or State assistance and subject to a regulatory agreement administered by TCAC, then the annual reporting requirements imposed by such regulatory agreement shall apply and no additional annual monitoring fee shall be imposed or collected.

24. 	Miscellaneous.

24.1 Amendments. This Agreement may be amended or modified only by a written instrument signed by both Parties and recorded in the Official Records of San Diego County.

24.2 No Waiver. Any waiver by City of any term or provision of this Agreement must be in writing. No waiver shall be implied from any delay or failure by City to take action on any breach or default hereunder or to pursue any remedy allowed under this Agreement or Applicable Law. No failure or delay by City at any time to require strict performance by Owner of any provision of this Agreement or to exercise any election contained herein or any right, power or remedy hereunder shall be construed as a waiver of any other provision or any succeeding breach of the same or any other provision hereof or a relinquishment for the future of such election.

24.3 Notices. Except for any notice, demand or communication required under applicable law to be given in another matter, all notices, demands and communications to be sent pursuant to this Agreement shall be made in writing, and sent to the parties at their respective addresses specified below or to such other address as a party may designate by written notice delivered to the other parties in accordance with this Section. All notices demands or communications shall be shall be sent by personal delivery, by reputable overnight delivery service (which provides a delivery receipt), or by certified or registered mail, return receipt requested, postage prepaid. Any notice, demand or communication shall be deemed given, received, made or communicated on the date personal delivery is effected or, if mailed in the manner herein specified, on the delivery date or date delivery is refused by the addressee, as shown on the return receipt. Either party may change its address at any time by giving written notice of such change to City or Owner as the case may be, in the manner provided herein, at least ten (10) days prior to the date such change is desired to be effective.

City:	City of Escondido 
201 N. Broadway Escondido, CA, 92025 
Attn: Housing & Neighborhood Services Division 
Email: hnelson@escondido.org 

with copy to:	Office of the City Attorney City of Escondido 
201 N. Broadway Escondido, CA, 92025 
Attn: Dare Delano 
Email: ddelano@escondido.org

Owners:	[Name] 
	[Address] 
	[Attn] 
	]Email] 

with copy to:	


24.4 Further Assurances. The Parties shall execute, acknowledge and deliver to the other such other documents and instruments, and take such other actions, as either shall reasonably request as may be necessary to carry out the intent of this Agreement.

24.5 Parties Not Co-Venturers; Independent Contractor; No Agency Relationship. Nothing in this Agreement is intended to or shall establish the Parties as partners, co-venturers, or principal and agent with one another. The relationship of Owner and City shall not be construed as a joint venture, equity venture, partnership or any other relationship. City neither undertakes nor assumes any responsibility or duty to Owner (except as expressly provided in this Agreement) or to any third party with respect to the Project. Owner and its employees are not employees of City but rather are, and shall always be considered independent contractors. Furthermore, Owner and its employees shall at no time pretend to be or hold themselves out as employees or agents of City. Except as City may specify in writing, Owner shall not have any authority to act as an agent of City or to bind City to any obligation.

24.6 Action by City. Except as may be otherwise specifically provided herein, whenever any approval, notice, direction, consent or request by City is required or permitted under this Agreement, such action shall be in writing, and such action may be given, made or taken by City’s Authorized Representative or by any person who shall have been designated by City’s Authorized Representative, without further approval by the City Council.

24.7 No Third Party Beneficiaries.  No claim as a third-party beneficiary under this Regulatory Agreement by any person, corporation or any other entity, shall be made or be valid against the City or the Owner.

24.8 Non-Liability of City and City Officials, Employees and Agents. No member, official, employee or agent of City shall be personally liable to Owner or any successor in interest, in the event of any default or breach by City, or for any amount of money which may become due to Owner or its successor or for any obligation of City under this Agreement.

24.9 Headings; Construction; Statutory References. The headings of the sections and paragraphs of this Agreement are for convenience only and shall not be used to interpret this Agreement. The language of this Agreement shall be construed as a whole according to its fair meaning and not strictly for or against any Party. All references in this Agreement to particular statutes, regulations, ordinances or resolutions of the United States, the State of California, or the City of Escondido shall be deemed to include the same statute, regulation, ordinance or resolution as hereafter amended or renumbered, or if repealed, to such other provisions as may thereafter govern the same subject.

24.10 Time is of the Essence. Time is of the essence in the performance of the provisions of this Agreement as to which time is an element. 

24.11 Governing Law; Venue. This Agreement shall be construed in accordance with the laws of the State of California without regard to principles of conflicts of law. Any action to enforce or interpret this Agreement shall be filed and heard in the Superior Court of San Diego County, California or in the Federal District Court for the Southern District of California.

24.12 Recording. The parties hereto shall cause this Regulatory Agreement to be recorded in the official records of the County of San Diego.

24.13 Attorneys’ Fees and Costs. If any legal or administrative action is brought to interpret or enforce the terms of this Agreement, the prevailing party shall be entitled to recover all reasonable attorneys’ fees and costs incurred in such action.

24.14 Severability. If any provision of this Agreement is held invalid, illegal, or unenforceable by a court of competent jurisdiction, the validity, legality, and enforceability of the remaining provisions shall not be affected or impaired thereby.

24.15 Entire Agreement; Exhibits. This Agreement contains the entire agreement of Parties with respect to the subject matter hereof, and supersedes all prior oral or written agreements between the Parties with respect thereto. Exhibits A through  _ attached hereto are incorporated herein by this reference.

24.16 Counterparts. This Agreement may be executed in multiple counterparts, each of which shall be an original and all of which together shall constitute one agreement.


IN WITNESS WHEREOF, the Parties have executed this Affordable Housing Regulatory Agreement and Declaration of Restrictive Covenants as of the date first written above.
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CITY:

CITY OF ESCONDIDO, 
a California municipal corporation


By:						Date: 				
Dane White 	
Mayor 



APPROVED AS TO FORM:
OFFICE OF THE CITY ATTORNEY
MICHAEL R. MCGUINNESS, CITY ATTORNEY

BY: __________________________


Dare DeLano, Senior Deputy City Attorney
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.


STATE OF CALIFORNIA	)
)
COUNTY OF SAN DIEGO	)


On 	, 20 , before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature 	 (Seal)







A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.





STATE OF CALIFORNIA	)
)
COUNTY OF SAN DIEGO	)

On 	, 20 , before me, 		, Notary Public, personally appeared 		, who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Signature 	 (Seal)






